Before the

Administrative Hearing Commission

State of Missouri

SENIOR CARE DENTISTRY, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 04-0166 SP 




)

DEPARTMENT OF SOCIAL SERVICES, 
)

DIVISION OF MEDICAL SERVICES, 
)




)



Respondent.
)

DECISION 


Senior Care Dentistry, Inc. (“Senior Care”) is not entitled to a Medicaid provider number because it does not meet the criteria to be a Medicaid provider. 

Procedure


Senior Care filed a complaint on February 9, 2004, challenging the Department of Social Services, Division of Medical Services’ (“the Department”) decision denying its application for enrollment as a Medicaid provider.  


On May 13, 2004, the Department filed a motion for summary determination.  A joint stipulation of facts is attached to the motion.  Senior Care filed a response on June 10, 2004.  The Department filed a reply on June 16, 2004.  


Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 

(b) entitle any party to a favorable decision.  

Findings of Fact


1.  Senior Care is a Missouri non-profit corporation operating a dental clinic.  


2.  Senior Care applied for a provider number from the Department in order to bill for dental services. 


3.  The Department did not issue a provider number to Senior Care.  


4.  Senior Care is not a Rural Health Clinic (“RHC”) as defined in 42 CFR 405 and Missouri Regulation 13 CSR 70-94.  


5.  Senior Care is not a Federally Qualified Health Service Center (“FQHC”) as defined in 42 USC § 1396 and Missouri Regulation 13 CSR 70-26.  

Conclusions of Law


This Commission has jurisdiction over Senior Care’s complaint because Senior Care was denied participation in the Medicaid program.
  Section 208.156.3, RSMo 2000.  


The Department argues that Senior Care is not entitled to participate in the Medicaid program as a dental provider because it is a clinic rather than an individual, and that only RHCs, FQHCs, and public health departments may enroll as dental clinics.  


The parties agree that Senior Care is not an RHC or an FQHC,  42 CFR § 405.2401(b), and there is no evidence that it is a public health department.  Regulation 13 CSR 70-35.010, Dental Benefits and Limitations, Medicaid Program, provides: 

(2) Provider Participation.  A dentist shall be licensed by the dental board of the state in which s/he is practicing and shall have signed a participation agreement to provide dental services under the Missouri Medicaid program.  An oral surgeon or other dentist specialist shall be licensed in his/her specialty area by the dental board of the state in which s/he is practicing.  In those states not having a specialty licensure requirement, the dentist specialist shall be a graduate of and hold a certificate from a graduate training program in that specialty in an accredited dental school.  In either case, the dental specialist shall have signed a participation agreement to provide dental services under the Missouri Medicaid program.  

This regulation indicates that the Missouri Medicaid program reimburses dentists as individuals.  However, Regulation 13 CSR 70-94.010 provides for reimbursement for services by RHCs, and Regulation 13 CSR 70-26.010 provides for reimbursement for services by FQHCs.
  Because Senior Care is not an RHC, FQHC, or public health department, the Department’s regulations do not authorize Senior Care to participate as a Medicaid provider.  


Senior Care argues that the Department’s regulations violate the Equal Protection clauses, U.S. Const. amend. 14 and Mo. Const. art. I, § 2, because they allow rural clinics, but not “urban clinics,” to obtain provider numbers.  It also contends that the Department is denying it Due Process under the U.S. Const. amend. 5 and 15 and Mo. Const. art. I, § 10, because it is entitled to a provider number.  Although this Commission need not follow a regulation that is contrary to a statute, Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990), we do not find that the Department’s regulations are contrary to any statute in this instance.  This Commission does not have the authority to rule on the constitutional validity of regulations.  Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999).   However, Senior Care has raised and preserved its constitutional issues.  


Senior Care also asserts that it has a claim under 42 U.S.C. § 1983 because the Department is denying equal access to dental care for all residents residing in urban areas.  This Commission has no jurisdiction to decide a § 1983 action.     

Summary

  
Senior Care is not entitled to a Medicaid provider number under state and federal regulations and statutes.  


SO ORDERED on June 28, 2004.



________________________________



JOHN J. KOPP 



Commissioner

	�The parties stipulated that Senior Care applied for a provider number and that the Department did not issue a provider number.  Although the evidence focuses on issuance of a provider number, it logically follows that a provider cannot participate in the Medicaid program without a provider number.  


	�We note our decision in John D. Gardner, D.D.S., P.C.  v. Department of Social Services, No. 93-0438 SP (Mo. Admin. Hearing Comm’n Aug. 2, 1994), which involved a professional corporation that was enrolled as a Medicaid provider and received reimbursement from the Department.  We presume that the Department is making a distinction between professional corporations and dental clinics.  
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