Before the

Administrative Hearing Commission

State of Missouri

SCOOTER’S EDGE, 
)



)



Petitioner,
)




)


vs.

)
No. 04-1001 RS




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss the appeal of Scooter’s Edge because it was not timely filed.  

Procedure


On July 28, 2004, Scooter’s Edge appealed the Director of Revenue’s final decision assessing sales tax, interest, and additions for December 2003.  


On November 3, 2004, the Director filed a motion to dismiss the appeal because it was not timely filed.  We gave Scooter’s Edge until November 19, 2004, to respond to the motion, but it did not respond.  

Findings of Fact


1.  On May 28, 2004, the Director mailed to Scooter’s Edge a final decision assessing $1,256.34 in sales tax and $125.63 in additions, plus interest, for December 2003.  


2.  On July 28, 2004, Scooter’s Edge sent the appeal to this Commission by certified mail.  We received it on July 30, 2004.  


3.  July 28, 2004, is 61 days after May 28, 2004.  

Conclusions of Law


Section 144.261 provides that we have jurisdiction to hear appeals from the Director’s sales tax final decisions, but requires that the appeal be filed “within sixty days after the mailing or delivery of such decision, whichever is earlier.”  Section 621.205 provides that a document that is sent to this Commission by certified mail is deemed filed on the date when it is mailed.  The Director mailed her final decision on May 28, 2004.  Scooter’s Edge mailed its appeal to this Commission by certified mail on July 28, 2004; thus, it is deemed filed on that date.  


Scooter’s Edge filed the appeal 61 days after the Director mailed the final decision.   Meeting the time deadline for the appeal is a jurisdictional prerequisite; thus, we do not have statutory authority to hear an appeal filed out of time, even if it is only one day late.  Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893(1988).  Because this Commission was created by state statutes, we have only such authority as the statutes give us.  State Bd. of Regis'n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  We do not have authority to add to or subtract from the terms of the statutes or to make an exception, even for one day.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).

Summary 


We grant the Director’s motion and dismiss the appeal.  We cancel the hearing.  


SO ORDERED on November 24, 2004.



____________________________



JUNE STRIEGEL DOUGHTY



Commissioner

