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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On January 10, 2000, the State Board of Accountancy filed a complaint alleging that David Eugene Schlotzhauer’s permit and certificate to practice certified public accountancy are subject to discipline for improper conduct in connection with his work on a business transaction, his work for the company involved in that transaction, and a loan from a client.  The hearing was held on April 23, 24 and 30, 2001.  Edward F. Walsh, IV, with Glenn E. Bradford & Associates, P.C., represented the Board.  Jeffrey R. Clark, with Mitchell & Martin, L.C., represented Schlotzhauer.


The matter became ready for our decision on April 5, 2002, the date the last brief was filed.

Findings of Fact

1. Schlotzhauer holds Certificate No. 005303, which was issued by the Board in 1977.  He also holds a permit to engage in the practice of public accounting.  Both certificate and permit were at all relevant times current and active.  His license is current and active.

2. Schlotzhauer is a member of the American Institute of Certified Public Accountants (AICPA).  AICPA publishes a Code of Professional Ethics.  AICPA does not promulgate standards.

3. From 1988 through 1997, Schlotzhauer was a partner in the CPA firm of Mills and Schlotzhauer, LLP, which had its principle place of business in Overland Park, Kansas.

4. Schlotzhauer owned and was the only employee of CSI Computers (CSI), which was originally incorporated in Kansas to sell and resell hardware and software.  Schlotzhauer also performed computer consulting through CSI. 

5. The AICPA’s Code of Professional Conduct specifies that a CPA must:  (a) accept the obligation to act in a way that will serve the public interest and honor the public trust; 

(b) perform all professional responsibilities with the highest sense of integrity; (c) maintain objectivity, be free of conflicts of interest in discharging professional responsibilities, and be independent in fact and appearance when providing auditing and other attestation services; and (d) exercise due care by discharging professional responsibilities with competence and diligence.

Count I – Water Product Sales, Inc.

6. Water Product Sales, Inc. (WPS) was a corporation owned by Eugene Grose that manufactured and sold water and gas products such as pumps, valves and pipes.  WPS became 

Schlotzhauer’s client in the mid-1980s.  He did accounting work for the company, which included preparing monthly compilations and tax returns.

7. In December 1994, Schlotzhauer learned that Grose had cancer.  The two discussed the future of WPS.  Grose was concerned because the company’s liabilities exceeded its assets, and it had a million dollar line of credit that he had personally guaranteed.  Mary Lou Grose, his wife, knew nothing about the company’s operations.  Schlotzhauer advised him to sell the business.

8. Grose promised to pay Schlotzhauer a lump sum fee of $40,000 or $50,000 for Schlotzhauer’s services to him in closing out his estate and wrapping up his financial affairs, including the disposition of WPS.

9. Schlotzhauer mentioned the business to his friend and client, Larry Brown.  Brown owned and operated Brown Industries (BI), a production machine shop.  Schlotzhauer had acted as Brown’s CPA since approximately 1983.  Brown trusted Schlotzhauer’s expertise in dealing with his financial matters.

10. Brown expressed an interest in buying WPS, and Schlotzhauer provided him with some information about the business.  He told Brown that this was a different type of business than BI and that the company was in bad financial shape.

11. Grose died on March 16, 1995.  Mrs. Grose inherited WPS.

12. Between February and April of 1995, Schlotzhauer spent many hours working at WPS.
  He met with salespeople, provided projections, did outlines of expenses, examined the payables and overhead, and generally worked to prepare for the sale of WPS to Brown.  

The Asset Purchase

13. Schlotzhauer informed both Grose and Brown that he was concerned about acting as accountant for both parties in the sale of WPS.  He offered them the option of getting another accountant and advised both parties to hire someone to “look over [his] shoulder.”
  Neither party hired another CPA.  Although each knew that Schlotzhauer was working for both parties, that fact was never memorialized in writing.

14. In the WPS transaction, Mrs. Grose was represented by an attorney, Michael Healy.  Brown was represented by an attorney, Roger Phillips.

15. At the time of the sale, WPS was in a deficit equity situation, which means it had more liabilities than assets.
  Because of this, the transaction was structured as an asset purchase, under which Brown took title to WPS’ assets and assumed certain liabilities including Grose’s million dollar line of credit with Mark Twain Bank, and $257,658.36 in WPS liabilities such as accrued taxes, employee bonuses, and 401(k) plan contributions.  The assets included certain real estate owned by Grose and the exclusive distribution rights with certain manufacturers.
  Brown knew these bottom line figures, but he did not know the specific breakdown of the WPS liabilities he assumed.  Because the liabilities of WPS exceeded the company’s assets and the real estate Brown was taking title to, Mrs. Grose had to pay Brown approximately $86,000 in cash as part of the deal.

16. On March 17, 1995, the parties signed the Asset Purchase Agreement (the agreement) by which WPS was sold to Brown.  At the time of the sale, the bank was ready to 

foreclose on WPS’s real estate.  Brown was aware of this.
  As a result of this threatened 

foreclosure, the parties moved forward quickly, and some procedures were rushed or left undone.

Finder’s Fee/Schedules of Assumed Liabilities

17. At the end of February 1995, Schlotzhauer began preparing schedules for the agreement.  On February 25, 1995, he prepared a schedule of assumed liabilities that listed a line item for “Estate Accounting/services est” of $40,000.

18. The text of the agreement was prepared by Phillips.  Schlotzhauer received a draft copy of it on or about March 12, 1995.  It contained the following language:

2.14  Finders.  No broker’s, finder’s or any similar fee will be incurred by or on behalf of Seller or the Business in connection with the origin, negotiation, execution or performance of this Agreement or the transactions contemplated hereby for which Buyer shall have any liability.

19. On March 17, 1995, when the parties signed the agreement, Schlotzhauer had not provided the figures for the final schedule.
   Brown signed the agreement, obligating him to accept certain liabilities from WPS, before the final list of liabilities was prepared.

20. The parties closed on the business on Monday, April 4, 1995 (the acquisition date or the closing date).  Based on information provided by Schlotzhauer, Phillips prepared a “Schedule of Assumed Liabilities – L.A. Brown, Inc.” dated April 4, 1995.
  This schedule listed no line item for estate accounting services, or for a “finder’s fee.”  The amount of accrued sales tax payable was $163,514.64.  The total amount of assumed liability was $257,658.36.

21. A fax from Schlotzhauer’s office, dated February 16, 1996, titled “WPS Schedule of Accrued Expenses – Prior,” listed sales tax of $163,514.64, consistent with the amount in the schedule prepared by Phillips, and a schedule of assumed liabilities later found in the office of Becky Bove, WPS’s general manager.

22. Brown hired the accounting firm of Baird, Kurtz and Dobson (BKD) to conduct an operational analysis of WPS during late 1996 and early 1997.  During the course of BKD’s review, Schlotzhauer provided BKD with a schedule of “Assumed Liabilities/Commitments,” labeled Schedule 1.1(a)(i).  All figures were identical to the version prepared by Phillips, except that there was a $50,000 line item for “Finders Fee,” and the Accrued Sales Tax figure was decreased by exactly $50,000, to $113,514.64.

23. A finder’s fee was not posted to WPS’s general ledger or books until after the sale.  Brown was not aware, prior to the acquisition date, that he was assuming the liability for the finder’s fee.  The finder’s fee, plus accrued interest, was paid to Schlotzhauer over a year from the acquisition date.

Taxes and Pension Benefits

24. The agreement contains the following language regarding taxes:

2.12 Taxes.


(a) Except as set forth in Schedule 2.12, all federal, state, local and foreign Tax (as defined in Section 2.12(c)) returns required to be filed with respect to Seller or the Business have been correctly filed in a timely manner (taking into account all extensions of due dates) and all Taxes of Seller or the Business that are due and payable have been paid in full.  Except as set forth on Schedule 2.12, no deficiencies for any Taxes in respect of Seller or the Business have been asserted or assessed against Seller or the Business in writing which remain unpaid.


(b) With respect to the Seller or the Business, except as set forth in Schedule 2.12, no waivers of statutes of limitations have been given with respect to any income tax returns and reports, which waivers are currently in effect, and no request for any such waiver is currently pending.  No requests for ruling or determination letters or competent authority relief with respect to the Seller are pending with any taxing agency with respect to any income taxes.


(c) “Tax” means any federal, state, local or foreign income, gross receipts, franchise, estimated, alternative minimum, add-on minimum, sales, use, transfer, registration, value added, excise, natural resources, severance, stamp, occupation, premium, windfall profit, customs, duties, real property, personal property, capital stock, social security, unemployment, disability, payroll, license, employee or other withholding, or other tax, of any kind whatsoever, and including any interest, penalties or additions to tax.  For purpose of this Agreement, income taxes shall mean taxes based on or measured by net income but shall not include franchise, capital, stock, minimum, gross receipts or other taxes not based solely on net income.

25. The agreement also contains the following language regarding assumed liabilities:

1.4
Assumed Liabilities.


(a) At the Closing, except to the extent set forth in Section 1.4(d) below, Buyer shall assume only those liabilities and obligations in connection with the transfer of the Assets and only those liabilities and obligations set forth as follows:


(i) all liabilities and obligations under or related to the Commitments which are specifically assumed and set forth on Schedule 1.4(a)(i);

*   *   *


(d) Anything in this Agreement to the contrary notwithstanding, Buyer shall not assume and the Seller represents and warrants that the Buyer shall not be liable for, and Seller shall be responsible for the payment, performance and discharge of, and Seller indemnifies and holds harmless Buyer and its affiliates from and against, the following (collectively, the “Retained Liabilities”):


(i) any liability of Seller for federal, state or local income, sales or use taxes, franchise, withholding or other taxes of any kind or description (and any fine, penalty or interest with respect thereto), which taxes are applicable to periods of time prior to the Closing Date;

*   *   *


(vi) any accrued or other liability for contributions or payments made to any employee benefit plan of Seller before the Closing Date[.]

26. The executed copy of the Asset Purchase Agreement contained neither a Schedule 2.12 nor a Schedule 1.4(a)(i).

27. Unpaid sales tax liability was listed on both the schedule of assumed liabilities prepared by Phillips and the schedule later produced by Schlotzhauer (the schedules).  The figures for the sales tax that Brown was agreeing to assume were $163,514.64 and $113,514, respectively.  Both schedules also listed a corporate tax liability of $1,329, and payroll taxes of $38,359.24.  

28. At the time of the closing, WPS had actual tax liability of approximately $400,000 in total – more than $200,000 in excess of the amount on either schedule.

29. The schedules listed a total of $44,550 due to Missouri for sales and payroll taxes.  WPS paid $71,643 in 1995 to the Missouri Department of Revenue.

30. By notice dated March 7, 1997, the Kansas Department of Revenue assessed WPS use tax liability of $319,007, a penalty of $33,001 and interest of $64,585, for a total of $416,593.  This was for a period of time before and after the sale.

31. Schlotzhauer had arrived at his figures by calling various states to determine the tax liability.  Brown had instructed him not to include the penalty rates and interest because Brown thought he could reach a compromise with the states.
  Schlotzhauer checked every schedule that had been provided to him by WPS and asked the revenue departments what reports had been filed, what had not been filed, and what was left outstanding.

32. The schedules list a liability of $5,807 for 401(k) contributions payable.  During 1996, WPS paid $14,281 and $1,740 to the Principal Financial Group for 401(k) plan contributions.

33. Schlotzhauer based his calculations on what was withheld from employee paychecks for the first three months of 1995.
  After the sale, the U.S. Department of Labor audited the profit sharing plan.  The DOL identified compliance issues concerning the plan.  WPS staff also discovered that there were additional deferrals made after the closing.  The additional contributions required were due to these issues.

Inventory

34. At the time of the sale, Schlotzhauer advised Brown to take a formal inventory, but Brown did not want to take the time to do it.
 

35. An accountant can suggest that a client perform an inventory, but cannot force a client to do so.

36. Instead of a formal inventory, Brown performed a “spot check.”
  No formal inventory was taken before the sale.
 

37. In 1995, WPS wrote off $160,000 in obsolete inventory on its tax returns.
  The schedules, either prepared or based on figures provided by Schlotzhauer in March and April of 1995, did not list any inventory as obsolete.  When Grose owned the company, it had never written off inventory as obsolete for tax purposes.

38. Schlotzhauer did not improperly determine the value of the inventory at the time of the sale or the time of the filing of the income tax returns.  Brown decided to write off the property because he had income from his other business interests to offset.
  Brown sold WPS inventory for cash and did not account properly for the inventory’s disposition.
  He directed employees to mark inventory as “scrap” and he sold it, but left it on the inventory sheets.
  He also removed WPS inventory to another warehouse.

Professional Fees

39. During the period January 1, 1995, to December 31, 1996, WPS paid Schlotzhauer, Mills and Schlotzhauer, or CSI , $292,483.18.
  Of this, $42,000 was paid prior to the acquisition date, and $17,255 was determined not to be professional fees.

40. The remaining $233,228 was paid as follows:

· $54,650 was billed to and paid by WPS between the acquisition date and December 31, 1996, for the preparation of WPS’s monthly financial statements.

· $57,114, paid in May 1996, was originally posted as a professional fee expense, then removed from that category and posted as a debit to reduce accrued 

expenses in the May financial statements.  The May 1996 financial statements reflect only $2,288 in professional fees.  In the June 1996 compiled statements, the $57,114 was reclassified as accrued sales taxes.

· $50,463 represented professional fees payable to Schlotzhauer at the acquisition date, although it was not listed on the schedule of assumed liabilities.

· $52,111 was wire transferred to Schlotzhauer in July 1996.  It represented the finder’s fee plus accrued interest.

· $20,000 was paid in May 1996 to CSI and was posted as a debit to accrued expenses.

· $2,845 was paid in September 1996 for services to another company owned by Grose, WPS of Nebraska.

41. The total billed to WPS under Brown for the period April 1995 through December 1996 was $110,654.  Schlotzhauer billed his time at $120 per hour.
  $110,654 represents 922 hours of work at his hourly rate (110,654/120 = 922.12).  In order to bill this amount, Schlotzhauer would have had to work 10 hours per week (922 hours/91 weeks = 10.13).

42. Schlotzhauer worked at least 10 hours per week for WPS.  At one point, he discussed with Brown and others the difficulties he was having getting work done for other clients because of his workload for WPS.

43. Angel Beaman, Larry Brown, Sherry Stadler,
 and Becky Bove had the authority to sign checks for WPS.  Mary Bryant could write checks but not sign them.  Brown reviewed most of the checks.
 

Condition of Business After Sale

44. After the sale, Schlotzhauer started an audit for WPS for the year ending 1995.
 This was at the request of Mercantile Bank, where Brown was attempting to secure additional financing.  Schlotzhauer did not complete the audit because the bank refused to make the loan and because the inventory could not be reconciled.

45. Brown did not secure a line of credit until approximately a year after the sale.  Many vendors required WPS to prepay before they would ship to the company.
  WPS sometimes could not fill orders because it did not have the merchandise.

46. WPS’s inventory control system deteriorated after Brown took over the company.  Employees had access to the system, and there were insufficient internal controls.  The result was more inventory on the WPS books than it actually had.  In addition, “drop shipments,” in which equipment was delivered to off-site locations, were not properly recorded.  Mary Lou Bryant, WPS System Administrator, brought these problems to Brown’s attention and suggested implementing a program she had discussed with Schlotzhauer.  The program was not implemented.

47. Brown became increasingly concerned about the financial condition of WPS.  In late November 1996, Brown hired BKD to perform an operational analysis of the company.  Pursuant to that analysis, Brown fired Schlotzhauer, Bryant, and Bove in January 1997.  Brown 

subsequently sued Schlotzhauer,
 Mrs. Grose,
 and Bove,
 all in connection with WPS liabilities and payments.

48. WPS ceased operation in June 1997.  

Count II – Loans

49. Independence is a standard required for CPAs who engage in audits.  A CPA may perform monthly compilations for a client if he lacks independence, but the CPA must note that lack of independence on the compilations.  A CPA who is not independent of a client may not perform an audit for that client.  Obtaining a loan from a client, unless the client is a financial institution, impairs a CPA’s independence.

50. In 1988 or 1989, Schlotzhauer had an opportunity to purchase another tax firm’s business, but wasn’t sure he could get financing through the bank.  He discussed the situation with Brown, who offered to lend him money. 

51. At the time, Schlotzhauer was doing monthly compilations for Brown and, if he had taken the loan, he would have had to add a sentence at the bottom of the compilation stating that he was not independent.  Schlotzhauer had done this on other occasions with other clients.

52. Schlotzhauer advised Brown that it would not be a good idea to have the sentence on his monthly compilations because Brown was trying to sell BI, and a bank would not look favorably on the lack of independence.  He also advised Brown that if he took the loan, Brown would have to hire another CPA.  Brown did not want to do this.

53. Brown suggested that Schlotzhauer borrow the money from David Whistance, a long-time business associate.  Brown gave Whistance $30,000 to lend to Schlotzhauer.  

Whistance wrote a check to Schlotzhauer without a promissory note or collateral (Loan 1).  The check contained no reference to Brown.

54. Within the year, Schlotzhauer paid the money back to Whistance, believing that the loan had come from him.

55. In December 1995, Schlotzhauer was involved in a hotly contested divorce.  Brown knew of his financial difficulties resulting from this and offered several times to loan him money.  Schlotzhauer refused.

56. During the Christmas season of 1995, Schlotzhauer needed money badly.  He went to Brown’s house to collect payment for work he had performed.  He went to Brown’s house because Mrs. Brown was recuperating from open heart surgery, and Brown was there with her.  Brown gave Schlotzhauer a personal check for $8,500.  Schlotzhauer had expected a business check, and when he noticed that it was a personal check, he notified Brown.

57. At some time before 1988, Schlotzhauer began providing accountancy services to Art Wise.  By January 1996, Schlotzhauer was doing only payroll taxes for Art Wise.  Art Wise knew of Schlotzhauer’s difficulties as a result of the divorce, and was in a financial position to lend a large sum of money.  

58. In January 1996, Brown, Art Wise, and Schlotzhauer developed a plan whereby Brown would lend $25,000 to Schlotzhauer by running the money first through Art Wise, then through Art’s brother, Mel Wise, who had no business or social relationship with Schlotzhauer.  Because of the limited nature of his services to Art Wise, Schlotzhauer could have borrowed money from either Art or Mel without conflict.
 

59. On January 24, 1996, Schlotzhauer signed a promissory note, payable to Mel Wise, for $25,000 (Loan 2).  There was no collateral securing the loan.

60. During this time, Schlotzhauer continued to perform monthly compilations for WPS and worked on an audit of WPS that was never finished.  The monthly compilations from 

January 1996 through September 1996 do not note the existence of the loan or the impairment of Schlotzhauer’s independence.

61. At the time of the hearing, Schlotzhauer had not repaid this loan.

Conclusions of Law 


This Commission has jurisdiction over the Board’s complaint.  Section 621.045, RSMo 2000.  The Board has the burden of proof.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The standard of proof is preponderance of the credible evidence Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id.  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.

I.  Objections Taken With Case

A.  Bove Testimony


Becky Bove was questioned about statements that she claimed were made by Brown.  The Board offered a continuing objection to this line of questioning, arguing that it was hearsay, and we took this objection with the case.
  Upon reconsideration, we sustain the Board’s objection.
B.  De Vries Testimony


The Board objected to the testimony of one of Schlotzhauer’s witnesses, Coulter de Vries, on the basis of hearsay, relevancy, unfair surprise, and “general inadmissibility.”  We took this objection with the case.
  Upon consideration, we exclude de Vries’ testimony.  The Board, 

in the course of discovery, asked Schlotzhauer to disclose any and all individuals with information about the case.  De Vries was not on the list supplied and was not added through supplementation.  The Board was notified that he would be called the day before the hearing.  We also find that de Vries’ testimony, the primary purpose of which was to impeach Brown’s character and veracity, is largely irrelevant to the issues in this case.

C.  Respondent’s Exhibits D and F


The Board objected to the admission of Exhibits D and F on the basis of unfair surprise and because the Board’s expert had not been given a chance to review them.
  Exhibit D was a copy of the agreement, with Schlotzhauer’s handwritten notes on it.  Most notably, it contained a note by the section on the “Finder’s Fee” to the effect that he had discussed this fee with Roger Phillips.  Phillips denied that this conversation had ever taken place.  Exhibit F is a document titled “Water Products Sales, Inc. Asset Sales Summary.”  Schlotzhauer described it at the hearing as “literally a listing of the schedules that we prepared for closing to be included with the asset purchase agreement, the schedules that were called for in the asset purchase agreement.”
  He stated:  “They were given to everyone on March 31 and again at closing.”
  Neither was provided to the Board before the hearing.  


At Schlotzhauer’s deposition, for which he had received a subpoena duces tecum, there was an extensive discussion of whether he could prove that he had provided the exhibit of 

assumed liabilities that contained the finder’s fee at the closing.  There was also discussion that a box of documents was missing and might be in the possession of Becky Bove’s lawyer, Coulter de Vries.  The following exchange took place between the Board’s attorney and Schlotzhauer:


Q.  Well, let me put it this way:  If we have a trial in this case, do you believe that at trial you would be in a position to come and prove in some way what schedule of assumed liabilities 

and commitments was actually provided at closing and bring that with you; is there any way you could reconstruct that?


A.  Sure.


Q.  Well, let me ask you this, since this is my opportunity to find out what you’re going to say at trial:  If you, before trial – and I’ll ask Counsel this same thing – if you find a schedule that you feel comfortable and you’re going to come and testify this was actually provided, either Exhibit 4 or something similar thereto that purports to be an assumed liability commitment schedule, schedule 1.181 [sic], would you provide that to your counsel so that he can give that to me?


A.  Sure.


Q.  All right.  And I take it that you haven’t made an effort to do that at this point?


A.  Only that – because I assumed it was in that one box.


Q.  All right.  So it may be in there, for all we know?


A.  Yeah.  Right.


Q.  But you haven’t sat down and said, “Look, I’m going to go to trial, and Roger Phillips is going to say this, so I know this is the file that says ‘schedules actually provided,’ and I’ve got it, and, boy, I’m” – nothing like that?


A.  Nothing.


Q.  And if you do anything like that, you’re going to let us know, correct?


A.  I certainly will.


Under Rule 61.01(d), if a party fails to produce documents as requested, we may exercise our discretion to prohibit that party from introducing such documents into evidence.  Such an exclusion would be warranted in this case.  However, we exercise our discretion to admit the documents, because they do not prejudice the Board’s case.  Despite his claim to the contrary, we do not believe that Schlotzhauer discussed the finder’s fee with Phillips or Brown prior to the closing.  Phillips emphatically denied having such a conversation with Schlotzhauer, and testified that his office produced the schedule of assumed liabilities from numbers provided by Schlotzhauer.  Phillips would have had no motive to conceal the figure, and the very existence of the two schedules is powerful evidence that someone did attempt to conceal it.  Furthermore, Schlotzhauer’s notes by the finder’s fee section of the agreement, section 3.6, read as follows:


Roger – Groses are paying me a fee - to be accrued


OK – not a finder’s fee or contingent on purchase price or closure


Stated [illegible]


Per Roger ok if accrued

Schlotzhauer’s other notes and marginalia on the draft agreement are not nearly as detailed as this one.  For example, there are no notes by the sections on taxes, despite the fact that Brown was in fact assuming some of WPS’s tax liability, despite some of the sections’ wording to the contrary.  


Phillips and Brown also denied seeing a schedule of assumed liabilities that listed the finder’s fee prior to the closing, and in fact, Phillips had to produce the schedule himself because it was not provided by Schlotzhauer.  Exhibit F contains a schedule of assumed liabilities that includes the finder’s fee; but we do not believe it was furnished to Phillips or Brown prior to or 

at the closing.
  We exercise our discretion to admit Exhibits D and F, but their admission does not adversely impact the Board’s case.

II.  Cause for Discipline


The Board alleges that there is cause to discipline Schlotzhauer’s license under section 326.130.2, RSMo 1994, which states:


2.  The Board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *  *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;


(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

*   *   *


(13) Violation of any professional trust or confidence[.]


Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990)  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional 

wrongdoing.  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Id. at 533.  The mental state can be inferred from all the surrounding circumstances. 


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Dishonesty is a lack of integrity or a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.  Id. at 744.  A professional trust or confidence arises when a person relies on the special knowledge and skills of a professional that 

are evidenced by professional licensure.  State Bd. of Nursing v. Morris, No. BN-85-1498, at 11 (Mo. Admin. Hearing Comm’n Jan. 4, 1988).


The Board argues that Schlotzhauer’s conduct violates the following Board Regulations:

4 CSR 10-3.020, which states:

(1) A licensee shall not express an opinion on financial statements of an enterprise in a manner such as to imply that s/he or it is acting as an independent certified public accountant (C.P.A.) or public accountant (P.A.) with the enterprise unless s/he or it is independent with respect to that enterprise.


(A) Independence will be considered to be impaired if, for example, during the period of his/her or its professional engagement, or at the time of expressing his/her or its opinion, the licensee –

*   *   *


3.  Had any loan to or from the enterprise or any officer, director or principal stockholder other than loans of the following kinds made by a financial institution under normal lending procedures, terms and requirements:


A.  Loans obtained by the licensee which are not material in relation to the net worth of the borrower;


B.  Home mortgages; and


C.  Other secured loans, except those secured solely by a guarantee of the licensee.


(B) Independence will also be considered to be impaired if, during the period covered by the financial statements, during the period of the professional engagement or at the time of expressing an opinion the licensee –

*   *   *


3.  Received from the client or a third party, or had a commitment to receive from the client or a third party, with respect to services or products procured or to be procured by the client, a commission or referral fee as defined in 4 CSR 10-3.060; or


4.  Had a commitment from the client for a contingent fee as defined in 4 CSR 10-2.005; provided, however, that this rule does not apply to professional services involving federal, state or other taxes in which the findings are those of the tax authorities and not those of the licensee, nor does it apply to professional services for which the fees are to be fixed by courts or other public authorities, and which are indeterminate in amount at the time the professional services are undertaken.  The foregoing examples are not intended to be all-inclusive.

(2) A licensee, in the performance of professional services, shall not knowingly misrepresent facts, nor subordinate his/her or its judgment to others.  This applies to all services including those related to management and tax services.  In tax practice, however, a licensee may resolve doubt in favor of his/her or its client so long as there is reasonable support for his/her or its position.

and 4 CSR 10-3.060, which states:

(1) A licensee shall not commit any act that reflects adversely on his/her or its fitness to engage in the practice of public accountancy.

(2) A licensee shall be determined to have committed an act which reflects adversely on his/her or its fitness to engage in the practice of public accountancy if s/he or it fails to comply with a rule adopted by the board for the purpose of implementing the 

provisions of sections 326.055 and 326.210, RSMo or with any order issued pursuant to either of the previously mentioned sections.

*   *   *

(4) A licensee shall not use or participate in the use of any form of public communication having reference to his/her or its professional services which contains a false, fraudulent, misleading, deceptive or unfair statement or claim.


The Board argues that Schlotzhauer’s actions fall below the standards set forth in the Principles of the Code of Professional Conduct of the American Institute of Certified Public 

Accountants (the AICPA Code).
  The Board argues that these standards are made applicable to Missouri CPAs through Rule 4 CSR 10-3.010(5), which states:

In the interpretation and enforcement of the Rules of Conduct, the board will give consideration, but not necessarily dispositive weight, to relevant interpretations, rulings and opinions issued by the boards of other jurisdictions, and by appropriately authorized committees on ethics of professional organizations.

and through 4 CSR 10-3.010(3), which states:

The Rules of Conduct are intended to have application to all kinds of professional services performed in the practice of public accountancy, including tax and management advisory services, and to apply as well to all licensees, whether or not engaged in the practice of public accountancy, except where the wording of a rule clearly indicates that the applicability is more limited.


We disagree with the Board’s position that violating the AICPA Code is cause for discipline per se under the Missouri statutes.  There is no rule or law that so provides.  The “Rules of Conduct” mentioned in 4 CSR 10-3.010(3) and (5) refer to the Missouri regulations themselves.  There is a substantial overlap between those regulations and the AICPA Code, and the AICPA may assist us in interpreting a rule, as 4 CSR 10-3.010(5) states.  But cause for 

discipline by the State Board of Accountancy is limited to the standards set forth in the Revised Statutes of Missouri and the Board’s lawfully promulgated rules.

A.  Count I – Water Product Services, Inc.


The Board alleges that Schlotzhauer’s conduct in acting as a CPA for WPS deviated from the standard of care because it does not comply with standards set forth in the AICPA Code.  We reject the Board’s argument that this conduct is cause to discipline Schlotzhauer’s license because it breaches duties set forth in the AICPA Code, for the reasons discussed above.  


The Board also alleges that Schlotzhauer, in acting as a CPA for WPS during the asset sale:  


a.
knowingly misrepresented facts in the course of his performance of professional services and communicated false, fraudulent, misleading, deceptive, and/or unfair statements or claims in his capacity as a CPA;


b.
failed to disclose his lack of independence in the sale transaction;


c.
violated 4 CSR 10-3.020(2) (knowing misrepresentation and subordination of judgment);


d.
violated 4 CSR 10-3.060(4) (use of public communication which contains a false or unfair statement);


e.
committed acts of misconduct, fraud, misrepresentation, and/or dishonesty;


f.
committed acts of incompetence, gross negligence, and violated a professional trust or confidence;


g.
committed acts that reflect adversely on his ability to practice public accounting;


h.
violated 4 CSR 10-3.060(1) and (2) (acts that reflect adversely);


i.
violated 4 CSR 10-3.020(1)(A)3 (gave an opinion on financial statements while not independent);


j.
violated 4 CSR 10-3.020(1)(B)4,(3), and (4)
(received a referral or contingent fee); and that cause exists to discipline his license under section 326.130.2(5), (6), and (13).


For organizational purposes, we discuss the major issues cited by the Board – the finder’s fee and schedule of assumed liabilities, the excess professional fees, the taxes and pension 

benefits, and the inventory – separately below, and analyze the cause or causes for discipline under each category.

a.  Finder’s Fee/Schedules of Assumed Liabilities


The Board alleges that Schlotzhauer was paid a finder’s fee, which he sought to hide from Brown by preparing two different schedules, one that included the finder’s fee and one that did not include a finder’s fee but increased the amount of taxes by that amount ($50,000).  After receiving the draft of the agreement from Phillips, Schlotzhauer changed the schedule of assumed liabilities to “hide” the finder’s fee.  By doing so, he did not change the bottom line number of liabilities to be assumed by Brown, but his conduct was deceptive and fraudulent.  He knowingly misrepresented facts, in violation of 4 CSR 10-3.020(2).


Schlotzhauer contends that the finder’s fee was not a true finder’s fee, in that it was not intended as such by Grose.  We believe that Grose intended to pay him this amount simply for his services in connection with the estate and the sale of the business.  Nevertheless, Schlotzhauer treated the “finder’s fee” as a liability of WPS, and his payment of that amount once Grose had died was contingent on the continued existence of WPS as a going concern, which was in turn dependent on its sale to Brown.  Thus, we find that the finder’s fee was a 

“contingent fee” within the meaning of 4 CSR 10-2.005(3),
 and that he violated 4 CSR 10-3.020(B)4.  


Schlotzhauer’s concealment of the finder’s fee violated a professional trust or confidence, and it reflected adversely on his ability to practice public accounting.  The Board alleges that this conduct also falls into a number of other categories of cause for discipline, but we find that it is not a false public communication (because the parties involved were not “the public”), 

incompetence (because it was not repeated instances), or gross negligence (because it was intentional).  Even so, it is cause for discipline under section 326.130.2(5) as misconduct, misrepresentation and dishonesty; under section 326.130.2(6) as a violation of a rule; and under section 326.130.2(13) as a violation of professional trust or confidence.
b.  Professional Fees Paid to Schlotzhauer


The Board alleges that Schlotzhauer was paid too much for his services to WPS and that the payments were incorrectly recorded or disguised.  

The Board did not meet its burden to show that the fees paid to Schlotzhauer were excessive.  Schlotzhauer’s billing rate was $120 per hour.  Excluding the finder’s fee and the $20,000 paid to CSI,
 WPS paid him approximately $110,654 in fees for the period from the acquisition date until December 1996.  This would have required 922 hours of work, or approximately ten hours per week during that period.  Schlotzhauer and others testified that he spent at least that amount of time at WPS during that period, and we find that testimony credible.


We do find cause for discipline in connection with his professional fees, however, because some of those fees were incorrectly recorded or disguised.  We have already discussed the concealment of the finder’s fee, but other fees that lacked substantiating documentation were 

paid to Schlotzhauer and booked in ways that seemed to conceal their existence or their nature.  These include the $57,114 that was classified one way, then another; and the $20,000 paid to CPI.  Neither of these fees was supported by an invoice (or any invoices were for much less than what was actually paid); and they were accounted for on WPS’s books in ways that concealed their true nature.  We find that they were either incorrectly recorded or disguised, and this was a knowing misrepresentation.  As the concealment was a conscious act, we also find that it was misconduct and dishonesty, and a violation of professional trust or confidence.  Such 

concealment was an act that reflected adversely on Schlotzhauer’s ability to practice public accounting.  Thus, we also find that he violated 4 CSR 10-3.020(2) and 4 CSR 10-3.060(1).  We find cause for discipline under section 326.130.2(5) for misconduct, misrepresentation and dishonesty; under section 326.130.2(6) for a violation of a rule; and under 326.130.2(13) for a violation of professional trust or confidence.
c.  Taxes and Pension Benefits


The Board alleges that Schlotzhauer’s schedules understated the tax and pension benefit liability that Brown would assume pursuant to the WPS asset transfer.  However, the Board mischaracterizes the provisions of the agreement on these issues.  The agreement did not state that Brown would be liable for no WPS taxes.  It stated that he would be liable for none except those listed with the assumed liabilities.  Phillips himself prepared a schedule of assumed liabilities that listed unpaid tax liabilities; clearly, all parties contemplated that Brown would assume a certain amount of WPS unpaid tax liability.  As it turned out, WPS owed taxes considerably in excess of the amount listed on the schedule.  In that event, the agreement provided that the seller would be liable.  In other words, there was a contractual remedy for this – a lawsuit against Mrs. Grose – of which Brown evidently availed himself.  

If the Board had presented evidence that Schlotzhauer intentionally or negligently understated those tax liabilities, we would agree that this would be cause for discipline.  It did not.  It simply presented evidence that the scheduled tax liabilities were less than the actual tax liabilities, combined that fact with Schlotzhauer’s supposed motive to see the transaction close (the finder’s fee), and argues that the understatement must have been intentional or negligent.  In fact, Schlotzhauer testified that he or his assistant called every state department of revenue that WPS had dealings with to ascertain unpaid tax liability to the best of their ability prior to the 
closing.  The Board presented no evidence rebutting this.  In fact, a large portion of the unpaid tax liability seemed to be the result of an assessment by the State of Kansas for $416,953 in unpaid retailers compensating use tax pursuant to an audit covering the period from February 1, 1994, through August 31, 1996.  It seems entirely possible that such amount was not known at the time of the closing, and would not have turned up as a result of checking with the Kansas Department of Revenue.  The Board has not carried its burden to show that the schedule’s understatement of tax liabilities is, in and of itself, cause to discipline Schlotzhauer’s license.


We apply the same rationale to find that there is no cause to discipline Schlotzhauer for understating the WPS pension liability on the schedule of assumed liabilities.  Brown assumed, per the schedule of assumed liabilities, $5,807 in liability for unpaid contributions to the WPS 401(k) plan.  In 1996, Brown paid $14,281 and $1,740
 to the Principal Financial Group (evidently the trustee or custodian of the plan).  The record is inconclusive as to why Brown was forced to satisfy this liability.  Schlotzhauer testified that it was attributable to two things:  contributions that employees continued to make after the acquisition date, and a DOL audit focusing on the issues of common ownership between WPS and Brown Industries and whether there should have been two separate plans after Brown became the sole owner of both companies.  This is a plausible explanation that was not specifically or convincingly rebutted by the Board.  Accordingly, we find no cause to discipline Schlotzhauer simply because WPS was forced to make additional contributions to the WPS 401(k) plan in 1996.
d.  Inventory


The Board argues that Schlotzhauer failed to accurately determine the value of the property either at the time of the sale or at the time of the filing of the 1995 tax returns.
  The Board’s expert testified that WPS records contained no explanation as to why the inventory changed from valuable to obsolete inventory between the acquisition date and the end of 1995, a period of a few months.  Once again, however, the Board did not carry its burden.  It is true that between the time of the closing, when the inventory was valued for purposes of the transaction, and the end of 1996, WPS “wrote off” $160,000 of inventory as obsolete, and that there is no explanation as to why inventory that was apparently not obsolete at the beginning of April was obsolete by December.  However, there is a question of fact as to whether the inventory that was written off was truly obsolete, or whether Brown decided to treat it that way for tax purposes despite the fact that it was not truly obsolete.  Several people testified that the latter was the case, and the Board’s expert did not independently ascertain that it was not.  We do not find cause to discipline Schlotzhauer because of the suddenly obsolete inventory.
B.  Count II - Loans


The Board alleges that Schlotzhauer solicited and accepted loans from Brown, knowing that he was the person supplying the money for Loans 1 and 2.  The Board argues that the $8,500 

Schlotzhauer received from Brown during Christmas 1995 was a loan rather than a payment for services.  By accepting these loans from a client and failing to disclose the impairment on financial statements, the Board argues that Schlotzhauer:


a.
violated professional trust and confidence;


b.
violated the AICPA’s Code of Professional Conduct;


c.
violated 4 CSR 10-3.060(1) and (2) (acts that reflect adversely);


d.
violated 4 CSR 10-3.020(1)(A)3 (gave an opinion on financial statements while not independent);


e.
violated 4 CSR 10-3.020(1)(B)3 and 4 (received a referral or contingent fee); and

that cause exists to discipline his license under section 326.130.2(5), (6), and (13).


The Board did not meet its burden with respect to the $8,500 that Schlotzhauer asked for and received from Brown during Christmas of 1995.  Schlotzhauer testified that the $8,500 he requested from Brown during Christmas of 1995 was simply payment for services rendered.  His testimony was rebutted only by Brown.  We believe Schlotzhauer’s testimony that this payment was not in fact a loan.


We agree that both Loans I and II came from Brown, but there is insufficient evidence to show that Schlotzhauer knew that Loan I came from anybody but David Whistance.  Schlotzhauer and Whistance both testified that Brown’s name never arose during the course of their dealings over the loan.  Whistance, as a rebuttal witness for the Board, testified as follows:


Q.  Has David Schlotzhauer come to you since this and said David Whistance, is it true that the money came from Larry Brown?


A.  Yeah, I think somewhere in down a few years ago.


Q.  Just a few years ago?


A.  Yeah.


This testimony is more consistent with Schlotzhauer’s version of the events than with Brown’s.  The Board did not carry its burden to show that Loan I was made with Schlotzhauer’s knowledge.


However, we find that Schlotzhauer did know that Loan II came from Brown, and helped structure that loan.  There was testimony from several witnesses that Schlotzhauer participated in discussions regarding the loan and helped draft the documents.  Loan II came from Brown in January 1996, during a period of time in which Schlotzhauer was performing monthly compilations for WPS and was also working on an audit of WPS.  The monthly compilations do not note the existence of the loan or Schlotzhauer’s lack of independence, and Schlotzhauer should not have performed the audit even if he had disclosed the loan.  We find that Schlotzhauer’s license is subject to discipline for his conduct in connection with Loan II because he violated a professional trust or confidence and gave an opinion on financial statements while not independent, and his acts reflected adversely on his ability to practice public accounting.  We do not find that his conduct in connection with Loan II violated 4 CSR 10-3.020(1)(B)3 or 4 (taking a referral or contingent fee).  For the reasons we discussed earlier, we do not find cause to discipline Schlotzhauer under Count II for violating the AICPA Code of Professional Conduct.  We do find cause for discipline under section 326.130.2(5) for misconduct, misrepresentation and dishonesty; under section 326.130.2(6) for a violation of a rule; and under section 326.130.2(13) for a violation of professional trust or confidence.

Summary

Count I


Schlotzhauer’s license is subject to discipline for his concealment of the finder’s fee and for having professional fees incorrectly recorded or disguised:  under section 326.130.2(5) for misconduct, misrepresentation and dishonesty; under section 326.130.2(6) for a violation of a rule; and under section 326.130.2(13) for a violation of professional trust or confidence.

Count II


Schlotzhauer’s license is subject to discipline for his conduct in connection with Loan II:  under section 326.130.2(5) for misconduct, misrepresentation and dishonesty; under section 326.130.2(6) for a violation of a rule; and under section 326.130.2(13) for a violation of professional trust or confidence.


SO ORDERED on July 2, 2002.



________________________________



KAREN A. WINN



Commissioner

Exhibit A
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Preamble

.01
Membership in the American Institute of Certified Public Accountants is voluntary. By accepting membership, a certified public accountant assumes an obligation of self-discipline above and beyond the requirements of laws and regulations.

.02
These Principles of the Code of Professional Conduct of the American Institute of Certified Public Accountants express the profession’s recognition of its responsibilities to the public, to clients, and to colleagues. They guide members in the performance of their professional responsibilities and express the basic tenets of ethical and professional conduct. The Principles call for an unswerving commitment to honorable behavior, even at the sacrifice of personal advantage.

Section 52 - Article I: Responsibilities

In carrying out their responsibilities as professionals, members should

exercise sensitive professional and moral judgments in all their activities.

.01
As professionals, certified public accountants perform an essential role in society. Consistent with that role, members of the American Institute of Certified Public Accountants have responsibilities to all those who use their professional services. Members also have a continuing responsibility to cooperate with each other to improve the art of accounting, maintain the public’s confidence, and carry out the profession’s special responsibilities for self-governance. The collective efforts of all members are required to maintain and enhance the traditions of the profession.
Section 53 - Article II: The Public Interest

Members should accept the obligation to act in  a way that
will serve the public interest, honor the public trust, and

demonstrate commitment to professionalism.

.01
A distinguishing mark of a profession is acceptance of its responsibility to the public. The accounting profession’s public consists of clients, credit grantors. governments, employers, investors, the business and financial community, and others who rely on the objectivity and integrity of certified public accountants to maintain the orderly functioning of commerce. This reliance imposes a public interest responsibility on certified public accountants. The public interest is defined as the collective well-being of the community of people and institutions the profession serves.

.02
In discharging their professional responsibilities, members may encounter conflicting pressures from among each of those groups. In resolving those conflicts, members should act with integrity, guided by the precept that when members fulfill their responsibility to the public, clients’ and employers’ interests are best served.

.03
Those who rely on certified public accountants expect them to discharge their responsibilities with integrity, objectivity, due professional care, and a genuine interest in serving the public. They are expected to provide quality services, enter into fee arrangements. and offer a range of services all in a manner that demonstrates a level of professionalism consistent with these Principles of the Code of Professional Conduct.

.04
All who accept membership in the American Institute of Certified Public Accountants commit themselves to honor the public trust. In return for the faith that the public reposes in them, members should seek continually to demonstrate their dedication to professional excellence.

Section 54 - Article III: Integrity

To maintain and broaden public confidence, members should perform

all professional responsibilities with the highest sense of integrity

.01
Integrity is an element of character fundamental to professional recognition. It is the quality from which the public trust derives and the benchmark against which a member must ultimately test all decisions.

.02
Integrity requires a member to be, among other things, honest and candid within the constraints of client confidentiality. Service and the public trust should not he subordinated to personal gain and advantage. Integrity can accommodate the inadvertent error and the honest difference of opinion; it cannot accommodate deceit or subordination of principle.

.03
Integrity is measured in terms of what is right and just. In the absence of specific rules, standards, or guidance, or in the face of conflicting opinions, a member should test decisions and deeds by asking: “Am I doing what a person of integrity would do? Have I retained my integrity?” Integrity requires a member to observe both the form and the spirit of technical and ethical standards; circumvention of those standards constitutes subordination of judgment.

.04
Integrity also requires a member to observe the principles of objectivity and independence and of due care.
Section 55 - Article IV: Objectivity and Independence ___

A member should maintain objectivity and be free of conflicts of interest in discharging professional responsibilities. A member in public practice should be independent in fact and appearance when providing auditing and other attestation services.

.01
Objectivity is a state of mind, a quality that lends value to a member’s services. It is a distinguishing feature of the profession. The principle of objectivity imposes the obligation to be impartial, intellectually honest, and free of conflicts of interest. Independence precludes relationships that may appear to impair a member’s objectivity in rendering attestation services.

.02
Members often serve multiple interests in many different capacities and must demonstrate their objectivity in varying circumstances. Members in public practice render attest, tax, and management advisory services. Other members prepare financial statements in the employment of others. perform internal auditing services, and serve in financial and management capacities in industry, education, and government. They also educate and train those who aspire to admission into the profession. Regardless of service or capacity, members should protect the integrity of their work, maintain objectivity, and avoid any subordination of their judgment.

.03
For a member in public practice, the maintenance of objectivity and independence requires a continuing assessment of client relationships and public responsibility. Such a member who provides auditing and other attestation services should he independent in fact and appearance. In providing all other services, a member should maintain objectivity and avoid conflicts of interest.

.04
Although members not in public practice cannot maintain the appearance of independence, they nevertheless have the responsibility to maintain objectivity in rendering professional services. Members employed by others to prepare financial statements or to perform auditing, tax, or consulting services are charged with the same responsibility for objectivity as members in public practice and must be scrupulous in their application of generally accepted accounting principles and candid in all their dealings with members in public practice.
Section 56 - Article V: Due Care

A member should observe the profession’s technical and ethical standards, strive continually to improve competence and the quality of services, and discharge professional responsibility to the best of the member’s  ability.

.01
The quest for excellence is the essence of due care.  Due care requires a member to discharge professional responsibilities with competence and diligence. It imposes the obligation to perform professional services to the best of a member’s ability with concern for the best interest of those for whom the services are performed and consistent with the profession’s responsibility to the public.

.02
Competence is derived from a synthesis of education and experience. It begins with a mastery of the common body of knowledge required for designation as a certified public accountant. The maintenance of competence requires a commitment to learning and professional improvement that must continue throughout a members professional life. It is a member’s individual responsibility. In all engagements and in all responsibilities, each member should undertake to achieve a level of competence that will assure that the quality of the member’s services meets the high level of professionalism required by these Principles.

.03
Competence represents the attainment and maintenance of a level of understanding and knowledge that enables a member to render services with facility and acumen. It also establishes the limitations of a members capabilities by dictating that consultation or referral may be required when a professional engagement exceeds the personal competence of a member or a member’s firm. Each member is responsible for assessing his or her own competence of evaluating whether education, experience, and judgment are adequate for the responsibility to be assumed.

.04
Members should be diligent in discharging responsibilities to clients, employers, and the public. Diligence imposes the responsibility to render services promptly and carefully, to be thorough, and to observe applicable technical and ethical standards.

.05
Due care requires a member to plan and supervise adequately any professional activity for which he or she is responsible.

ET Section 101

Independence

.01 Rule 101 – Independence.  A member in public practice shall be independent in the performance of professional services as required by standards promulgated by bodies designated by Council.

	�On August 28, 2001, his certificate and permit would have been changed into a single license under the Missouri Accountancy Act.  Sections 326.250 to 326.331, RSMo Supp. 2001.


	�Tr. at 105.


	�Tr. at 230-232, 277-78.


	�Tr. at 362.


	�Id. at 28.


	�Id. at 28.


	�Id. at 414; Brown Depo. Tr. at 52-53, 57.  Brown testified that he settled for $80,000.


	�Brown Depo. Tr. at 58.


	�Pet’r Ex. 3 at 19.


	�Phillips Depo. Tr. at 13.


	�Pet’r Ex. 2 at 20; Phillips Depo. Tr. at 30.


	�Pet’r Ex. 9.


	�Pet’r Ex. 3 at 18.


	�Pet’r Ex. 3 at 7, 9.


	�Tr. at 48.


	�Pet’r Ex. 2.  We note that BKD’s report states that the taxes are listed “notwithstanding the contract clearly states that no taxes would be assumed.”  Id. at 7.  Instead, the language of the contract states that no taxes would be assumed “except as set forth in Schedule 2.12.”


	�Pet’r Ex. 2 at 53.


	�Tr. at 399.


	�Id. at 407.


	�It is not clear whether this is in addition to the $5,807, or whether the $5,807 is part of the 1996 payments.


	�Tr. at 408.


	�Id. at 394


	�Id. at 108.


	�Brown Depo. Tr. at 56.


	�Tr. at 233.


	�Schlotzhauer described the “write-off” allowance as follows:  “If you buy an existing business, let’s say you buy it for $100,000 and all of it is attributed to fixed assets, equipment, furniture and fixtures, you can write that amount off over five or seven years according to IRS regulations.  If, however, all of it was inventory and you sold all that or it became worthless, you could write it all off in that one year.”  (Tr. at 424.)


	�Tr. at 282.


	�Id. at 423. 


	�Id. at 238, 283.


	�Id. at 238-39


	�Id. at 284. 


	�Pet’r Ex. 2 at 4.


� Pet’r Ex. 2 at 4; Davis Depo. Tr. at 18-19.


	�Pet’r Ex. 2 at 4-5.  The sum of these numbers is $296,438.18.  They overstate actual payments to Schlotzhauer by $3,955.  As noted by the BKD report, this overstatement could not be reconciled, but is not material to the case.


	�Tr. at 440.


	�Id. at 244, 291, 440.


	�Larry Brown’s daughter.  (Tr. at 279.)


	�Tr. at 240-41, 281-82.


	�Id. at 431-33.


	�Id. at 289, 433.


	�Id. at 234.


	�Id. at 235-36.


	�Phillips Depo. Tr. at 17.


	�Tr. at 298-99.


	�Brown Depo. Tr. at 97-98. 


	�Tr. at 467.


	�Tr. at 275, 288.


	�Tr. at 331.


	�Id. at 370, 390.


	�Id. at 385.


	�Id.


	�Schlotzhauer Depo. Tr. at 78-79.


� Schlotzhauer’s other testimony concerning exhibit F was on other matters, for which we do not find cause to discipline him, based on all the evidence in the record.


	�Pet’r Ex. 7, 8.  They are attached to this decision as “Exhibit A.”


	�We note that this particular regulation does not exist.  We assume that the Board intends to cite 4 CSR 10-3.020(B)3 and 4.


	�4 CSR 10-2.005(3) defines a “contingent fee” as “compensation for the performance of professional services where the compensation or the amount is contingent upon the findings or result of those services.”


� Pet’r ex. 2 at 5, Schlotzhauer testified the $20,000 was payment for services involving the disposition of three other companies owned by Grose.  Tr. at 438-39.


� As previously noted, it is unclear from the record whether these amounts were in addition to the $5807 or whether the $5807 was included in them.


	�In its brief, the Board dropped its allegation that a $200,000 shortage discovered in 1996 would be cause to discipline Schlotzhauer’s license.  (Pet’r Br. at 17, 26.)


	�Tr. at 543-44.
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