Before the

Administrative Hearing Commission

State of Missouri

MISSOURI HIGHWAYS AND 
)

TRANSPORTATION COMMISSION,
)



)



Petitioner,
)




)


vs.

)

No. 04-1082 MC




)

RICK SCHIBI, d/b/a OZARK 
)

COMMODITY,

)




)



Respondent.
)

DECISION


Rick Schibi committed eight violations of the laws of Missouri and the United States.  

Procedure


On August 3, 2004, the Missouri Highways and Transportation Commission (“the MHTC”) filed a complaint.  The MHTC filed a motion for summary determination of the complaint on December 10, 2004.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Though served with notice of this case and a copy of the complaint on August 13, 2004, and given until December 29, 2004, to respond to the motion, Schibi made no response.  

Findings of Fact

1. Schibi did business as Ozark Commodity at 1509 North Ohio Avenue in Sedalia, Missouri.  

2. Schibi transported property over public highways in interstate commerce under interstate authority.  Schibi owned one truck.  Its gross vehicle weight was more than 26,001 pounds.  

3. Schibi’s drivers made false duty reports for the following dates in 2004:


Jody L. Younger
January 5


Randall S. Wilson
January 6


Joel R. Gibbs
January 10 and 15


Ryan D. Reinhart
January 19


Christopher Hewett
January 27


Stacy G. Walker
February 3 and 18

Each of the reports stated that the driver was off duty when they were on duty.

Conclusions of Law

We have jurisdiction to hear the MHTC’s complaint under §§ 621.040 and 226.008.4, RSMo Supp. 2003.  Those statutes transferred to us jurisdiction of matters that the former division of motor carrier and railroad safety previously brought before its administrative law judges under § 622.320.1:

Complaint may be made by the division of its own motion . . . by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any carrier, corporation or person, including any rule, regulation or charge established or fixed by or for any carrier, corporation or person in violation, or claimed to be in violation, of any provision of law, or of any rule or order or decision of the division. 

(Emphasis added.)  Schibi has the burden of proof under § 622.350, which states:

In all trials, actions, suits and proceedings arising under the provisions of this chapter or growing out of the exercise of the authority and powers granted in this chapter to the [MHTC], the 

burden of proof shall be upon the party adverse to the [MHTC] . . . to show by clear and satisfactory evidence that the determination, requirement, direction or order of the division complained of is unreasonable or unlawful as the case may be.

(Emphasis added.)  

The MHTC may enforce certain United States regulations under §§ 390.201 and 622.550: 

[The MHTC] may enforce any of the provisions of Parts 350 through 399 of Title 49, Code of Federal Regulations, as those regulations have been and may periodically be amended, as they apply to motor vehicles and drivers operating in interstate or intrastate commerce within this state[.]

Section 307.400.1, RSMo Supp. 2003, further provides:

It is unlawful for any person to operate any commercial motor vehicle as defined in Title 49, Code of Federal Regulations, Part 390.5 . . . unless such vehicles are equipped and operated as required by Parts 390 through 397, Title 49, Code of Federal Regulations, as such regulations have been and may periodically be amended, whether intrastate transportation or interstate transportation. . . .

United States Regulation 49 CFR 390.5 provides:

Commercial motor vehicle means any self-propelled or towed motor vehicle used on a highway in interstate commerce to transport passengers or property when the vehicle –

(1) Has a gross vehicle weight rating or gross combination weight rating, or gross vehicle weight or gross combination weight, of 4,536 kg (10,001 pounds) or more, whichever is greater[.]

*   *   *

For-hire motor carrier means a person engaged in the transportation of goods or passengers for compensation.

*   *   *

Motor carrier means a for-hire motor carrier or a private motor carrier.

(Emphasis added.)

Schibi was a “motor carrier” and his drivers operated a “commercial motor vehicle” under United States Regulation 49 CFR 390.5.

The MHTC cites United States Regulation 49 CFR § 395.8, which provides: 

(a) Except for a private motor carrier of passengers (nonbusiness), every motor carrier shall require every driver used by the motor carrier to record his/her duty status for each 24 hour period using the methods prescribed in either paragraphs (a)(1) or (2) of this section.

(1) Every driver who operates a commercial motor vehicle shall record his/her duty status, in duplicate, for each 24-hour period.  . . .

*   *   *

(e) Failure to complete the record of duty activities of this section or § 395.15, failure to preserve a record of such duty activities, or making of false reports in connection with such duty activities shall make the driver and/or the carrier liable to prosecution.

The MHTC’s affidavit shows that Schibi’s drivers prepared eight false reports, as set forth in Finding 3.  Under 49 CFR § 395.8(e), Schibi is liable for those violations.  

Summary


We conclude that Schibi committed eight violations of law.  We cancel the hearing.


SO ORDERED on January 12, 2005.



________________________________



JUNE S. DOUGHTY



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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