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MEMORANDUM AND ORDER


On October 16, 2000, the State Board of Nursing filed a complaint seeking to discipline David Sawyer’s registered professional nurse (RN) license for having been convicted of crimes of moral turpitude.  The Board filed a motion for summary determination on February 28, 2001.  Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  We gave Sawyer until March 21, 2001, to respond to the motion, but he did not respond.  Therefore, we conclude that the following facts – established by the pleadings, admissions and certified court documents – are undisputed.  

Findings of Fact

1. Sawyer holds RN License No. RN139762, which has been current and active since December 19, 1995.  At all relevant times, Sawyer was employed at Baptist Medical Center in Kansas City, Missouri.  

2. In State v. Sawyer, Case No. CR97-08204 (Jackson County Cir. Ct., Feb. 17, 2000), Sawyer was convicted, after a jury verdict, of: 

A. deviate sexual assault, and 

B. witness or victim tampering.    

Each charge related to Sawyer’s contacts with P.L., a patient at Baptist Medical Center.  The court imposed consecutive sentences of 5 years’ imprisonment on each count.  

3. Sawyer pleaded guilty to Class A misdemeanor sexual misconduct in:

A. State v. Sawyer, Case No. CR196-2329M (Clay County Cir. Ct., Dec. 5, 1996), and 

B. State v. Sawyer, Case No. CR197-3784F (Clay County Cir. Ct., Feb. 19, 1998).

In the latter case, Sawyer was charged with exposing his genitals to children on a school bus.  In each case, the court imposed sentence, but suspended execution of that sentence in favor of probation.  

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 335.066.2.  The Board has the burden of proving that Sawyer has committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Board cites section 335.066.2(2), which allows discipline if:

The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a 

criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of [an RN], for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

(Emphasis added.)  

Sawyer argues that it would be unjust to revoke his license because he borrowed $100,000 to finance his RN education.  This Commission only decides whether there is cause to discipline Sawyer.  The Board will decide the degree of discipline by a separate decision under section 621.110.  

Count I


The Board cites the conviction in Finding 3.  Sawyer argues that he has not been finally adjudicated because his appeal is pending.  Sawyer argues that the case is pending until the appeal is determined, citing Soto v. State of Missouri, 858 S.W.2d 869 (Mo. App., S.D. 1993).  In that case, the court stated:

A case is pending
 until a final determination is made.  A judgment or decree is conclusive on the parties when a party has failed to appeal within the time allowed by law, or, having appealed, until the appeal is determined.  A judgment in a criminal case becomes final for purposes of appeal when sentence is entered[.]

Id. at 871 (citations omitted).  That language does not state that an appeal stops a judgment from being final.  On the contrary, it states that a judgment is final when sentence is imposed, and remains conclusive through the appeal process.    


The Board argues, and Sawyer admits, that deviate sexual assault of a patient is reasonably related to the functions and duties of a nurse.  Therefore, we find that Sawyer is 

subject to discipline under section 335.066.2(2) for having been finally adjudicated and found guilty in a criminal prosecution for an offense reasonably related to the qualifications, functions or duties of an RN.  

The Board argues that deviate sexual assault and witness tampering involve moral turpitude.  Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


The State charged deviate sexual assault under section 566.070, which provides:

1.  A person commits the crime of deviate sexual assault if he has deviate sexual intercourse with another person knowing that he does so without that person's consent. 

2.  Deviate sexual assault is a class C felony. 

That conduct is depraved and therefore involves moral turpitude.   

The State charged tampering under section 575.270.2, which provides: 

2.  A person commits the crime of “victim tampering” if, with purpose to do so, he prevents or dissuades or attempts to prevent or dissuade any person who has been a victim of any crime or a person who is acting on behalf of any such victim from: 

(a) Making any report of such victimization to any peace officer, or state, local or federal law enforcement officer or prosecuting agency or to any judge; 

(b) Causing a complaint, indictment or information to be sought and prosecuted or assisting in the prosecution thereof; 

(c) Arresting or causing or seeking the arrest of any person in connection with such victimization. 

3.  Tampering with a witness in a prosecution, tampering with a witness with purpose to induce the witness to testify falsely, or victim tampering is a class C felony if the original charge is a felony.  Otherwise, tampering with a witness or victim tampering is a class A misdemeanor.  Persons convicted under this section shall not be eligible for parole. 

That conduct is base and contrary to justice and therefore involves moral turpitude.  

Therefore, we find that Sawyer is subject to discipline under section 335.066.2(2) for having been finally adjudicated and found guilty in a criminal prosecution for an offense involving moral turpitude.

Count II


The Board argues that Finding 2 shows pleas of guilty to offenses involving moral turpitude.  The State charged sexual misconduct under section 566.093, which provides:

1.  A person commits the crime of sexual misconduct in the second degree if he: 

(1) Exposes his genitals under circumstances in which he knows that his conduct is likely to cause affront or alarm[.] 

*   *   *

2.  Sexual misconduct in the second degree is a class B misdemeanor unless the actor has previously been convicted of an offense under this chapter, in which case it is a class A misdemeanor. 

(Emphasis added.)  

Sawyer argues that section 335.066.2(2) does not apply because the underlying conduct was merely personal incidents and issues that did not occur in the workplace.  In Robinson v. Missouri Real Estate Comm'n, 280 S.W.2d 138 (Mo. App., K.C.D. 1955), the court held that the MREC could not discipline a broker for violating Liquor Control regulations because the operation of a tavern had nothing to do with his real estate business.  Id. at 142.  However, that 

conclusion was based on the language of the real estate statute in effect at the time.  Other statutes, like section 335.066.2(2), contain no such limitation.  Further, sexual misconduct is directly related to RN practice because section 335.046.1 requires an RN to have good moral character.   

Therefore, we conclude that Sawyer is subject to discipline under section 335.066.2(2) for having been finally adjudicated and found guilty in a criminal prosecution for an offense involving moral turpitude.

Summary


Sawyer is subject to discipline on Count I under section 335.066.2(2) for having been finally adjudicated and found guilty in a criminal prosecution for an offense reasonably related to the qualifications, functions or duties of an RN, and involving moral turpitude.


Sawyer is subject to discipline on Count II under section 335.066.2(2) for having been finally adjudicated and found guilty in two criminal prosecutions for an offense involving moral turpitude.


SO ORDERED on April 3, 2001.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


�Section 1.160, RSMo 1986, provided that a statutory amendment reducing the sentence for a crime applied to prosecutions “pending” when the amendment took effect.
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