Before the

Administrative Hearing Commission

State of Missouri

MISSOURI DENTAL BOARD,
)



)
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)




)


vs.

)

No. 04-0097 DB




)

KENNETH S. ROTSKOFF, DDS,
)




)



Respondent.
)

DECISION


Kenneth S. Rotskoff, DDS, is subject to discipline for failing to provide complete and timely documentation of his continuing education (“CE”) hours.

Procedure


On January 26, 2004, the Missouri Dental Board (“the Board”) filed a complaint seeking to discipline Rotskoff.  On March 3, 2004, the Board filed an amended complaint.  On October 27, 2004, we held a hearing.  Assistant Attorneys General Kimberly L. Muxlow and Daryl Hylton represented the Board.  M. Adina Johnson, with Berger, Cohen & Brandt, LC, represented Rotskoff.  The matter became ready for our decision on March 1, 2005, the date the last brief was filed.

Findings of Fact

1. Rotskoff is licensed as a dentist and has been so licensed since 1969.  His license is, and was at all relevant times, current and active.  He is board certified in oral maxillofacial 

surgery and facial cosmetic surgery.  Rotskoff has also been licensed as a medical doctor since 1975.  There has never been any disciplinary action taken against Rotskoff’s medical or dental license.

2. In his renewal application for his dentist license, dated July 2, 2002, Rotskoff swore and affirmed under penalty of law that he had completed 91 hours of CE between December 1, 1999, and November 30, 2002 (“the period”).  Rotskoff was required to have completed 75 hours of approved CE during the period.  He had completed more CE hours than required for the period.

3. Rotskoff submitted his application to the Board, and it renewed his license.

4. In the summer of 2002, Rotskoff was experiencing neck pain and the inability to open his left hand.  He sought intense care from a neurosurgeon.  Rotskoff began to cut down on his practice and his staff.  In August 2002, his continuing education, licensing, and insurance renewal documents were placed in storage.

5. In November and December of 2002, Rotskoff had surgery on his neck, a laminectomy, and cervical fusion.

6. On December 2, 2002, Rotskoff left his practice and went on disability.  He arranged for Dr. Roy Bedrock to oversee his practice from that date until January 16, 2003.  He continued to see patients for a few months and was in the process of closing his office.  He saw his last patient in late March of 2003.

7. By letter dated February 19, 2003, the Board notified Rotskoff that it was conducting an audit of his CE hours and requested that he provide documentation of the CE hours by March 10, 2003.

8. Rotskoff received the letter, but failed to file the documentation by the due date.

9. By letter dated March 20, 2003, the Board again requested the documentation within ten days of receipt of the letter.  Rotskoff received the letter.

10. On or about March 28, 2003, Rotskoff provided the Board with documentation of approximately 50 hours of approved CE.

11. The Board’s investigator Brian Barnett, and Rotskoff had a telephone conversation during which Rotskoff informed Barnett that he had not been able to earn speaker credit at a seminar because of the September 11, 2001, tragedy.

12. In late March of 2003, Rotskoff’s four year-old grandson suffered a grand mal seizure and was hospitalized in the intensive care unit of New York Presbyterian Babies’ Hospital.  Rotskoff left for New York on or about April 1, 2003, and was there for ten days.

13. When Rotskoff returned to his office, his records were all packed in boxes and everything was “in total disarray.”

14. On May 20, 2003, Rotskoff closed his office.  Between January and May of 2003, Rotskoff did not have immediate access to the documentation for his CE hours.

15. By letter dated June 19, 2003, Barnett sent a letter to Rotskoff requesting the documentation by June 30, 2003.  Rotskoff received the letter.  

16. On or about July 22, 2003, the Board received documentation of 11.5 CE hours for Rotskoff.  At that point, the Board had documentation of 61.5 CE hours.

17. In July of 2003, Rotskoff fell and further injured his neck.  He developed neuropathy and spasticity in his legs and suffered numbness in his legs.  On September 4, 2003, Rotskoff had an emergency laminectomy to decompress his spinal cord.  He was hospitalized for 

ten days and then had post-operative bowel obstruction and an esophogeal ulcer.  He was confined to his home and wore a hard cervical collar for eight weeks after the surgery.

18. By letter dated September 23, 2003, Rotskoff responded to a letter from the assistant attorney general representing the Board.  

19. On September 28, 2003, Rotskoff filed documentation with the Board verifying completion of at least 75 hours of CE.  Rotskoff had retained all the documentation of his CE hours for the period.  He did not ignore or deliberately delay in providing documentation to the Board.

20. By January 2004, Rotskoff had provided documentation to the Board of CE hours in addition to the required 75 (a total of 123 hours).

21. Rotskoff never requested or received an extension of time to provide the documentation.

22. At the time of the hearing, Rotskoff was retired from the practice of oral maxillofacial and cosmetic surgery.  He was the medical director of a cosmetic day spa that offers non-surgical, facial rejuvenation and skin care procedures.  Rotskoff was available to see patients for second opinions and consultations.  He was no longer performing operations.

Conclusions of Law 


We have jurisdiction to hear the Board’s complaint.  Section 621.045, RSMo 2000.
  The Board has the burden of proving that Rotskoff has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

Objection Taken With Case


On cross-examination, the Board asked Rotskoff the following question:

Q:  You indicated that you still diagnose patients, dental patients, and you considered that the practice of dentistry?

MS. JOHNSON:  I’m going to object.  That was not his testimony that he diagnoses dental patients.

MS. MUXLOW:  He diagnoses over the phone.  He doesn’t see them.

MS. JOHNSON:  No.  Again --

THE WITNESS:  I don’t diagnose over the phone.  That’s malpractice to do that.

Rotskoff objected on the grounds that the question did not accurately reflect his testimony and was not relevant to whether Rotskoff retained and produced his CE records.  We agree that this testimony is irrelevant and strike his testimony in answer to the question.

Cause for Discipline


The Board cites § 332.321.2, which authorizes discipline for:


(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or any lawful rule or regulation adopted pursuant to this chapter[.]

The Board argues that Rotskoff violated 4 CSR 110-2.240(2)(A), which states in part:

Each licensee shall retain records documenting his/her completion of the required hours of continuing education for a minimum of six (6) years after the reporting period in which the continuing education was completed.  The records shall document the licensee’s attendance at the continuing education course, including, but not limited to, retaining the titles of the courses taken, dates, locations, receipts, course sponsors, agendas and number of hours earned.  The board may conduct an audit of licensees to verify compliance with the continuing education requirement.  Licensees shall assist the board in its audit by 

providing timely and complete responses to the board’s inquiries.

(Emphasis added.)


Rotskoff testified that he retained his CE records, and he did.  The Board admitted that he ultimately produced them.  The Board also admitted that it had no evidence that he failed to retain the records.
  Therefore, we would only find that Rotskoff violated this regulation if we find that he failed to provide “timely and complete responses to the board’s inquiries.”


It took Rotskoff seven months from the Board’s first request to provide the documentation.  We believe Rotskoff’s testimony that he did not willfully and deliberately ignore the Board’s requests.  We sympathize with Rotskoff and understand that he had many and serious extenuating circumstances.  “Timely” is not defined in the statute or regulations, but we have found that a response within a time frame exceeding several months is not timely.  Missouri Dental Board v. Jones, No. 97-3141 DB (Mo. Admin. Hearing Comm’n Jan. 21, 1999).
  We find that a response seven months after the first request is not timely.  We find that Rotskoff’s timely response was not complete and that his complete response was not timely.  


We merely find whether there is cause for discipline under the law; the Board decides whether any discipline is useful to protect the public.  The time and place for Rotskoff’s mitigation arguments will be the hearing before the Board, the agency that will determine the level of discipline.


The Board also cites 4 CSR 110-2.240(5), which states:

Violation of any provision of this rule shall be deemed by the board to constitute misconduct, fraud, misrepresentation, 

dishonesty, unethical conduct or unprofessional [sic], or any combination of these, in the performance of the functions, duties, or both, of a dentist or a dental hygienist, depending on the licensee’s conduct.

This is not a regulation that can be violated.  The regulation states that the Board deems violation of any other provision of this rule to be misconduct, dishonesty, and unprofessional conduct.  Section 332.321.2(5) authorizes discipline for this conduct, but the Board did not cite subdivision (5) in its complaint or amended complaint.  Thus, we cannot find cause for discipline under it.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988).

Summary


Rotskoff is subject to discipline under § 332.321.2(6) for violating 4 CSR 110-2.240(2)(A).


SO ORDERED on May 5, 2005.



________________________________



JOHN J. KOPP



Commissioner

	�Tr. at 75.


	�Tr. at 83.





	�Id. at 80.


	�Tr. at 51.





	�Statutory references, unless otherwise noted, are to the 2004 Supplement to the Revised Statutes of Missouri.


	�Tr. at 92.


	�Tr. at 37-38.





	�Administrative decisions are not binding precedent.  Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  However, we value consistency and may look to our prior decisions for guidance.
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