Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 99-1832 PO




)

ERIC D. ROHLFING,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety filed a complaint on June 30, 1999, seeking this Commission’s determination that the peace officer certificate of Eric D. Rohlfing is subject to discipline.  The Director filed a motion for summary determination on December 16, 1999.  Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if:

the pleadings and evidence on file show that there is no genuine issue as to any material fact and that any party is entitled to relief as a matter of law as to all or any part of the complaint.  

(Emphasis added.)  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Rohlfing filed his response on January 12, 2000, and suggestions in opposition to the motion on January 13, 2000.  

Findings of Fact

1. Rohlfing holds peace officer Certificate No. ###-##-####, which is active and was active at all relevant times.   

2. On March 26, 1999, Rohlfing was employed by the Jefferson County Sheriff’s office.  On that date, Rohlfing was involved in a physical altercation with Richard A. Johnson at the Fireside Lounge in Crystal City.  After Crystal City officers had arrested Johnson and taken him away for questioning, Rohlfing slashed all four tires on Johnson’s car.
  

3. Rohlfing admitted slashing Johnson’s tires to a Crystal City detective.  

Conclusions of Law


We have jurisdiction to hear the Director’s complaint under section 590.135.2, which provides:

2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers[.]

and section 621.045, which provides:  

1.  The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases when, under the law, a license issued by any of the following agencies may be revoked or suspended or when the licensee may be placed on probation or when an agency refuses to permit an applicant to be examined upon his qualifications or refuses to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination[.] 

*   *   *

2.  If in the future there are created by law any new or additional administrative agencies which have the power to issue, revoke, suspend, or place on probation any license, then those agencies are under the provisions of this law. 

In his answer, Rohlfing contests the jurisdiction of this Commission to hear the complaint under section 621.045.2 as: 

an improper delegation of authority and an unconstitutional violation of “Separation of Powers”, under the Missouri Constitution.  

(Answer ¶ 5.)  We have no power to declare a statute unconstitutional.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  

A.


The Director has the burden of proving that Rohlfing has committed an act for which 

the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 

(Mo. App., E.D. 1989).  The Director cites the admissions that Rohlfing makes in his answer – that he slashed Johnson’s tires – to establish cause for discipline under section 590.135.2(6).  That statute allows discipline for:


(6) Gross misconduct indicating inability to function as a peace officer[.]

Rohlfing argues that the meaning of that statute is unconstitutionally vague.  We have no power to decide that issue. Williams Cos., 799 S.W.2d at 604.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch'ts, Prof'l Eng'rs, & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” raises this above the level of ordinary misconduct and indicates that either an especially egregious mental state or harm is required.  Duncan, 744 S.W.2d at 533.  

In order for the acts of gross misconduct to allow for discipline under subsection (6), the misconduct must indicate an inability to function as a peace officer.  Inability is “lack of sufficient power, resources or capacity.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 585 (10th ed. 1993).  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).  


Slashing Johnson’s tires was an egregiously wrongful act.  Further, it was an act of vigilantism and self-help that demonstrates Rohlfing’s lack of commitment to the legal system.  This is true whether or not, as Rohlfing asserts, he was off-duty, out of uniform, and not holding himself out as a peace officer.  Licensing laws are remedial laws enacted for the protection of life and property and are therefore subject to liberal construction.  State ex rel. Webster v. Myers, 779 S.W.2d 286, 290 (Mo. App., W.D. 1989).  We do not restrict the scope of section 590.135.2(6) to acts committed on duty, in uniform, or while acting in an official capacity. Therefore, we conclude that Rohlfing committed gross misconduct indicating an inability to function as a peace officer.  

B.


Rohlfing’s answer argues that all such matters are “protected from criminal prosecution” by Garrity v. State of N.J., 87 S. Ct. 616 (1967).  In that case, a New Jersey statute provided that public employees that asserted the right to be free of self-incrimination under the United States Constitution’s Fifth Amendment automatically forfeited their employment and pension.  The Court held that confessions given in the shadow of that statute were coerced, not voluntary.  Id. at 618-19.  


Both the federal and Missouri constitutions guarantee the privilege against self incrimination in any proceeding before any tribunal.  U.S. Const. amend. V; Mo. Const. art. I, section 19; Lefkowitz v. Cunningham, 431 U.S. 801 (1977); State ex rel. Pulliam v. Swink, 

514 S.W.2d 559 (Mo. 1974).  We cannot compel a witness, over an assertion of the privilege, to reveal any fact that is an element of a crime or is a necessary link in a chain of testimony leading to conviction unless incrimination is not possible as a matter of law.  State v. Wilkinson, 606 S.W.2d 632 (Mo. 1980).  


However, there is no blanket privilege against self-incrimination in a non-criminal proceeding.  State ex rel. Newman v. Anderson, 607 S.W.2d 445, 447 (Mo. App., E.D. 1980).  The claimant must assert the privilege against self-incrimination on a question-by-question basis.  General Dynamics Corp. v. Selb Mfg., 481 F.2d 1204, (8th Cir. 1973), cert. denied, 14 U.S. 1162 (1974). 


Further, Rohlfing does not assert the privilege against self-incrimination; he candidly agrees that he slashed Johnson’s tires.  He asserts that he was “required” to make a statement, but does not assert that there was any coercion in his confession, statutory or otherwise.  He relies solely on the fact that he confessed to exclude evidence of his misdeed.  Missouri does not apply the exclusionary rule outside criminal cases.  James v. Director of Revenue, 767 S.W.2d 604, 612 (Mo. App., S.D. 1989).  


We conclude that Rohlfing’s admissions are admissible.

C.


Rohlfing argues that he has evidence that mitigates the degree of discipline the Director seeks.  This Commission only decides whether there is cause for discipline.  Section 621.110, RSMo 1994, provides:

Upon a finding in any cause charged by the complaint for which the license may be suspended or revoked as provided in the statutes and regulations relating to the profession or vocation of the licensee, the commission shall deliver or transmit by certified mail to the agency which issued the license the record and a transcript of the proceedings before the commission together with the commission's findings of fact and conclusions of law. . . .  Within thirty days after receipt of the record of the proceedings before the commission and the findings of fact, conclusions of law, and recommendations, if any, of the commission, the agency shall set the matter for hearing upon the issue of appropriate disciplinary action[.]

(Emphasis added.)  Rohlfing may present such evidence in his hearing before the Director on the degree of discipline under section 621.110, RSMo 1994.  

Summary

Therefore, we grant the Director’s motion and conclude that Rohlfing is subject to discipline under section 590.135.2(6).


SO ORDERED on January 14, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�(Answer ¶ 9.)  Under our Regulation 1 CSR 15-2.450(4)(C), the pleadings can establish facts.  In his suggestions, Rohlfing reduces the number to two tires, and in his response, Rohlfing reduces the number to one or two.  Regulation 1 CSR 15-2.450(4)(C) also provides that we shall consider “evidence on file.”  Our Regulation 1 CSR 15-2.450(4)(F) states in part:  





The adverse party's response shall set forth specific facts showing that there is a genuine issue of material fact for hearing and support these by affidavit or other evidence. 
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