Before the

Administrative Hearing Commission

State of Missouri

ROGER’S WRECKING AND SALVAGE, 
)

INC., 

)



)



Petitioner,
)




)


vs.

)

No. 09-0822 CWC



)

DEPARTMENT OF NATURAL 
)

RESOURCES, 

)




)



Respondent.
)

DECISION

We dismiss this case for lack of jurisdiction.    
Procedure

On June 16, 2009, the Department of Natural Resources (“DNR”) filed a copy of a letter from DNR dated June 9, 2009, stating that it had received Roger’s Wrecking and Salvage, Inc.’s (“Roger’s”) June 4, 2009, notice of appeal to the Clean Water Commission, and by copy of the letter, DNR was forwarding the notice of appeal to this Commission.  A copy of Roger’s June 4, 2009, letter was attached to DNR’s letter.  On June 16, 2009, Roger’s filed by fax a request for an appeal of DNR’s “ruling” that Roger’s was no longer allowed to have a general permit because its facility is within 1,000 feet of a losing stream.  However, no copy of any decision from DNR was attached to any of the correspondence.     


On August 26, 2009, DNR filed a motion for summary determination.
  We gave Roger’s until September 11, 2009, to retain counsel and respond to the motion, but it did not respond.


On October 13, 2009, we issued an order denying DNR’s motion and requesting that the parties show cause by October 23, 2009, why we should not dismiss this case for lack of jurisdiction.  Neither party responded.  

Discussion


Section 621.250, RSMo Supp. 2008, provides:  

1.  All authority to hear appeals granted in chapters 260, 444, 640, 643, and 644, RSMo, and to the hazardous waste management commission in chapter 260, RSMo, the land reclamation commission in chapter 444, RSMo, the safe drinking water commission in chapter 640, RSMo, the air conservation commission in chapter 643, RSMo, and the clean water commission in chapter 644, RSMo, shall be transferred to the administrative hearing commission under this chapter.  The authority to render final decisions after hearing on appeals heard by the administrative hearing commission shall remain with the commissions listed in this subsection.  The commissions listed in this subsection may render final decisions after hearing or through stipulation, consent order, agreed settlement or by disposition in the nature of default judgment, judgment on the pleadings, or summary determination, consistent with the rules and procedures of the administrative hearing commission.  
2.  Except as otherwise provided by law, any person or entity who is a party to, or who is affected by, any finding, order, decision, or assessment for which the authority to hear appeals was transferred to the administrative hearing commission in subsection 1 of this section may file a notice of appeal with the administrative hearing commission within thirty days after such finding, order, decision, or assessment is placed in the United States mail or within thirty days of any such finding, order, decision, or assessment being delivered, whichever is earlier.  The administrative hearing commission may hold hearings or may make recommended decisions based on stipulation of the parties, consent order, agreed settlement or by disposition in the nature of default judgment, judgment on the pleadings, or summary determination, in 
accordance with the rules and procedures of the administrative hearing commission. 

This Commission should examine its subject matter jurisdiction in each case.
  Even though this Commission does not have the final decision-making authority in appeals from DNR decisions, we must have jurisdiction in order to hold hearings or make recommended decisions based on summary decision.    


Our Regulation 1 CSR 15-3.350(2)(B)1 requires that a complaint by a person other than an agency include a copy of the notice of the action of which the petitioner seeks review.  Even though we have allowed Roger’s to provide us with a copy of any such notice, Roger’s has not shown that there was a finding, order, decision or assessment from which Roger’s appealed within thirty days.  We dismiss this case for lack of jurisdiction and for failure to comply with this Commission’s regulations.
  

SO ORDERED on November 19, 2009.



________________________________



JOHN J. KOPP 



Commissioner

�Effective January 1, 2009, our rules now refer to “summary decision” instead of summary determination.  Regulation 1 CSR 15-3.446(5).  


�Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).


�Regulation 1 CSR 15-3.436(1).  Further, we have advised Roger’s that, as a corporation, it must retain counsel to represent it before this Commission, Reed v. Labor and Indus. Relations Comm'n, 789 S.W.2d 19 (Mo. banc 1990), but no attorney has entered an appearance on behalf of Roger’s.
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