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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The State Board of Nursing filed a complaint on May 2, 2000, seeking to discipline Sandra Roberts’ license as a registered nurse for ordering a subordinate to administer medication to a patient without a physician’s authorization to do so.  A hearing was held on September 11, 2000.  Assistant Attorney General Charissa Watson represented the Board.  James Rutter represented Roberts.  The matter became ready for our decision on January 5, 2001, when the last written brief was filed.

Findings of Fact

1. Roberts is a registered professional nurse (RN).  She holds License No. RN128491, which was current and active at all times.

2. On May 23, 1998, Roberts was employed at Moberly Regional Medical Center.  On that morning, she was a charge nurse on the geriatric psychiatric unit.  She was working with two other nurses, Patti Long, also an RN, and Judy Fletcher, a licensed professional nurse.

3. That morning, ND, a female patient in the unit who suffered from Alzheimer’s dementia, became agitated and aggressive at approximately 9:00 a.m.

4. All three nurses tried to calm ND, working with her in turns for approximately ½ hour.  They were not successful in doing so.  Dr. Khan, the supervising physician, had written a standing order for Ativan .5 mg. “prn po,” or orally as needed, in the medication administration record (MAR) section of the patient’s chart.  Ativan is an anti-anxiety drug that can be used to manage agitation.  ND was offered the oral Ativan, but she refused to take it. 

5. Approximately two days prior, Dr. Khan had ordered that ND be given an injection of Ativan 1.0 mg. IM (an intramuscular injection of the drug) under similar circumstances.

6. Roberts determined that ND needed the Ativan 1.0 mg. IM (hereinafter, “the Ativan injection” or “the injection”) again.  At approximately 9:35 a.m., she directed Fletcher to draw up the injection, told her she would get an order for it from Dr. Khan, and went to the nurses’ station to page Dr. Khan.  Fletcher went to the medication cart to draw up the injection.

7. Roberts paged Dr. Khan and wrote the order for the Ativan injection in the MAR and in the “physician’s orders” section of the chart before she spoke to the doctor.  Long was attending ND.  Fletcher was at the medication cart.  From their respective stations, neither could see what Roberts had written, although they could have seen her in the act of writing.

8. ND had been flailing and kicking, and while Roberts was standing at the nurses’ station, her wheelchair began to roll backward.  Roberts left the nurses’ station to assist Long with the patient.  She took hold of one of ND’s arms while Long held the other.  Fletcher left the medication cart where she had drawn up the injection and gave the injection to ND at approximately 9:40 a.m..  These events happened very quickly, and Roberts did not have the opportunity to tell Fletcher not to give the injection before she realized it had already been given.

9. Afterwards, Roberts paged Dr. Khan again.  When he called, she asked him to authorize the injection that had already been given.  He refused and told her to find alternative ways to manage ND’s behavior.  Roberts “errored out” the physician’s order entry, but she noted at 10:10 a.m., along with her other observations, that the injection had been given in the “progress notes” portion of ND’s chart.

10. It is a violation of accepted nursing practice for a nurse:  (a) to administer a medication or order that a medication be administered without a physician’s order; (b) to change the dosage or administration route of a medication without a physician’s order; and (c) to write a physician’s order for medication without obtaining the order.

11. A nurse is competent to give his or her opinion regarding a patient’s needs to a physician in order to assist the physician in making a decision.  It is not a violation of accepted nursing practice to prepare a dosage of medication in anticipation of an order.

12. Roberts worked the rest of her shift.  May 23, 1998, was a Saturday.  Roberts’ nursing supervisor, Sara Banton, was not at work that day.  Roberts filled out a medication error report, but she did not call Banton at home to report the medication error.  Roberts was not aware that Moberly Medical Center had any written protocol that would have required her to contact the nursing supervisor when she was off-duty to report such an error.

13. In the absence of a written protocol for reporting errors, a nurse should notify the treating physician, complete an incident report, chart the error, and notify his or her supervisor when that person is available.

14. Long performed a 24-hour chart check on May 24, 1998.  She noted that Roberts had written the physician’s order for IM Ativan in ND’s chart and errored out the entry, and that Dr. Khan had noted that the injection was given without his authorization.  She reported to 

Banton that the order for the Ativan injection had been written without a physician’s authorization.

15. On or about May 25, 1998, Roberts was placed on investigative suspension by Moberly Medical Center.  She did not return to work there.

Conclusions of Law


We have jurisdiction over the Board’s complaint.  Sections 621.045.1 and 335.066.2, RSMo 2000.
  The Board has the burden of proving that Roberts has committed acts for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 

844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  Our Findings of Fact reflect our determination of the credibility of witnesses.


The Board alleges that cause for discipline exists under section 335.066.2(5) and (12), which provide:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *


(12) Violation of any professional trust or confidence[.]

Section 335.066.2(5)

A.  Misconduct


Misconduct means “the willful doing of an act with wrongful intention[;] intentional wrongdoing.”  Missouri Bd. For Arch’ts, Prof’l Eng’rs & Land Surv’s v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Roberts admits that she wrote a physician’s order for ND without the necessary authorization to do so.  Under other circumstances this might amount to misconduct.  In these circumstances, however, we do not find misconduct.  Roberts was in a stressful situation, and events transpired quickly.  She had paged Dr. Khan, and expected him to give her the order.  She testified that the moment she wrote the order she knew she should not have; but she did not immediately error it out because she was awaiting the call from Dr. Khan that she believed would momentarily provide the necessary authorization.  Her intentions were not wrongful.  This was an error in judgment, but not misconduct.  Furthermore, her writing the order in the chart was not the proximate cause for the unauthorized injection, as Fletcher did not see the written order prior to giving the injection.  

Evidence was submitted by affidavit that Roberts told Fletcher that she had obtained the physician’s order for the injection and that she ordered her to administer the injection.  If this were true, it would amount to misconduct.  However, Roberts testified that she did not order that the injection be given and that she did not tell Fletcher she had received the physician’s order.  We find Roberts to be a credible witness, and we believe her version of events.  It seems possible that Fletcher could have observed Roberts using the telephone and writing, and assumed that Roberts had obtained the physician’s order for the Ativan injection.  It also seems possible that in the midst of a disturbance with ND, Roberts and Fletcher could have rushed to Long’s aid and 

Fletcher could have administered the injection without an opportunity for discussion among the nurses.  In the press of the moment, these events could have transpired through a series of assumptions, observations, and knowledge of how prior incidents had been handled, with no misconduct or gross negligence on anyone’s part.  

Finally, we find no misconduct in Roberts not immediately reporting the incident to the nursing supervisor, Sara Banton.
  No evidence was presented that Moberly Medical Center had a written protocol that would have required her to notify Banton, who was off-duty at the time, before she returned to work.  It is generally accepted nursing practice that a medication administration error should occasion a report to the physician, an incident report, a notification of the appropriate supervisor when that person is available, and a notation of the error in the nurse’s notes.  Roberts did report the error to Dr. Khan when she asked him to authorize the injection, she errored out her “physician’s order” entry, she noted the administration of the injection in the MAR, and she filled out a medication error report.  She testified that she intended to tell Banton of the occurrence when Banton returned to work, but Long informed Banton of the erroneous injection before Roberts returned to work.  We find no misconduct on Roberts’ part.

B.  Gross Negligence


Gross negligence is a deviation from professional standards so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan, 744 S.W.2d at 533.  Roberts formed the opinion that ND needed an Ativan injection, paged Dr. Khan twice to obtain his authorization, and instructed Fletcher to draw up the injection.  Although these acts paved the way for Fletcher to give the unauthorized injection, they were not negligent.  To the contrary, they were instances in which Roberts exercised her professional judgment, for which she should 

not be penalized.  Roberts wrote the order in ND’s chart before she obtained it.  This was an inappropriate act for a nurse, and under certain circumstances it could support a finding of gross negligence.  Under the circumstances, however – in which she wrote the order and realized she should not have done so, but intended to stay with the chart until she received Dr. Khan’s call, which she expected would quickly provide the necessary authorization – it was not gross negligence.  Roberts admitted that she could have notified her supervisor of the unauthorized injection by calling her at home and that it might have been appropriate for her to do so.  Again, this failure might have been inappropriate, but not grossly negligent.  We find that Roberts was not guilty of gross negligence.

C.  Fraud, Dishonesty, or Misrepresentation


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W.196, 201 (Mo. 1910).  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 744 (10th ed. 1993).  Had Roberts told Fletcher that she had obtained the physician’s order, or had she attempted to conceal what had happened, she would have been guilty of dishonesty or misrepresentation.  We find that she did neither, however, and that she did not commit acts of fraud, dishonesty, or misrepresentation.

Section 335.066.2(12)


Professional trust is the reliance on the special knowledge, training and authority of one who holds a professional license.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  Roberts’ patients and coworkers had a right to expect that she would comport herself according to the accepted standards of the nursing profession.  Certainly this includes the expectation that 

she and the staff she supervised would administer medication only in accordance with a physician’s orders.


However, patients and coworkers also have a right to expect that a registered professional nurse will use his or her judgment in alerting an absent treating physician that treatment for which an order does not exist may be indicated.  Roberts did nothing wrong in (1) assessing ND’s state; (2) forming the opinion that she needed an injection of Ativan such as one recently administered to her; (3) calling Dr. Khan twice to obtain the order; or (4) assisting Long in restraining ND.  She erred by writing the order before talking to the physician, but this was not the cause of the injection being given.  


We find that Roberts did not violate any professional trust or confidence.

Summary


The Board has not carried its burden.  We find that there is no cause to discipline Roberts’ license.


SO ORDERED on February 28, 2001.


___________________________


KAREN A. WINN


Commissioner

�Statutory references are to the 1997 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


�We note that Roberts’ failure to report the medication error was not mentioned in the Board’s complaint, and it may not be necessary to address it in this decision.  Duncan, 744 S.W.2d at 539.  However, both parties addressed it extensively at the hearing, and it is relevant to the statutory grounds for discipline alleged by the Board, so we discuss it herein.
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