Before the

Administrative Hearing Commission

State of Missouri

RILEY ENTERPRISES, INC.,
)

d/b/a CHARLIE’S LODGE,
)



)



Petitioner,
)




)


vs.

)

No. 99-3062 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On September 21, 1999, Riley Enterprises, Inc., d/b/a Charlie’s Lodge (Riley) filed a complaint challenging the Director of Revenue’s final decision assessing it sales tax as a successor to Charles A. Penner, Inc. (Penner).  This Commission convened a hearing on the complaint on November 16, 2000.  Associate Counsel Nikki Rose represented the Director.  No one appeared on behalf of Riley.  


The parties did not elect to file written arguments.  The matter became ready for our decision on December 19, 2000, the date our reporter filed the transcript.

Findings of Fact

1. On March 29, 1999, Riley entered an agreement with Penner to purchase the business known as “Charlie’s Lodge,” with substantially all of the business assets, from Penner for $282,000.  The sale was closed on or about July 6, 1999.

2. Riley did not withhold any portion of the purchase price to pay Penner’s sales tax liability.  

3. On August 12, 1999, the Director issued to Riley, successor to Penner, an assessment of unpaid sales tax of $18,345.40, additions of $2,012.99, and interest of $1,162.91 for the period October 1998 through March 1999. 

Conclusions of Law


We have jurisdiction to hear Riley’s complaint.  Section 621.050.1.
  We do not merely review the Director’s decision, but we find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


Section 621.050.2 provides that the Director bears the burden of proof to show:


Whether the petitioner is liable as the transferee of property of a taxpayer (but not to show that the taxpayer was liable for the tax)[.]

Thus, the Director must show that Riley is liable as the transferee of Penner’s property.  However, the Director need not show that Penner owed the taxes assessed against Riley.  


Section 144.150.3 provides:  


Except as provided in subsections 4, 5 and 6 of this section, all successors, if any, shall be required to withhold sufficient of the purchase money to cover the amount of such taxes and interest, additions to tax or penalties due and unpaid until such time as the former owner or predecessor, whether immediate or not, shall produce a receipt from the director of revenue showing that the taxes have been paid, or a certificate stating that no taxes are due.  If the purchaser of a business or stock of goods shall fail to withhold the purchase money as provided in this section and remit at the time of purchase all amounts so withheld to the director to pay all unpaid taxes, interest, additions to tax and penalties due from the former owner or predecessor, the purchaser shall be personally liable for the payment of the taxes, interest, additions to 

tax and penalties accrued and unpaid on account of the operation of the business by the former owner and person.


The purpose of section 144.150’s withholding requirement is to ensure that there is a fund from which the Director can collect taxes due from the predecessor.  Harper v. Director of Revenue, 872 S.W.2d 481, 482 (Mo. banc 1994).  The elements of successor liability under section 144.150 are (1) that the buyer purchased the business or stock of goods and (2) that the buyer failed to withhold sufficient funds from the purchase price.  Id.  


The Director has met his burden on each element of his case.  Riley is a successor to Penner, and Riley failed to withhold any of the purchase price to pay any unpaid taxes of Penner.


The Director does not have the burden to show that Penner is liable for the tax.  Because Riley failed to appear and present evidence, it failed to meet its burden to show that Penner is not liable for the tax.


We conclude that Riley is liable as a successor to Penner for sales tax and interest as assessed by the Director, pursuant to section 144.150.3.  However, we recalculate $917.27 as the five-percent addition to tax for failing to pay by the due date.  Section 144.250.2.

Summary


We conclude that Riley is liable as a successor to Penner for sales tax of $18,345.40, plus interest, and additions of $917.27. 


SO ORDERED on January 9, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted. 





1
3

