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Administrative Hearing Commission

State of Missouri

RORY A. RIES, LPC,
)



)



Petitioner,
)




)


vs.

)

No. 02-0610 SP




)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES, 
)




)



Respondent.
)

DECISION


Rory A. Ries is subject to repayment of $46,071.28 in Medicaid reimbursement, and a 100% pre-payment review of claims, because he did not adequately document the services he rendered.    

Procedure


On April 23, 2002, Rory A. Ries, LPC, (Ries) filed a petition appealing a decision by the Department of Social Services, Division of Medical Services (Department), assessing an overpayment against Ries in the amount of $46,992.48 in Medicaid reimbursement.  


We convened a hearing on the petition on December 2, 2002.  Mary Ann Weems, with the Law Offices of Mary Ann Weems, represented Ries.  Kelly D. Walker represented the Department.  The Department filed the last written argument on April 2, 2003.  


In written argument, Ries renewed his objection to copies of the Department’s Medicaid bulletins (Respondent’s Exhibits J-1, J-2, J-3, J-4, K-1, K-2, K-3, and K-4), which are notices of the procedures that the Department expects its providers to follow.  Ries argues that the bulletins are not the best evidence.  Section 536.070(9)
 provides:


Copies of writings, documents and records shall be admissible without proof that the originals thereof cannot be produced, if it shall appear by testimony or otherwise that the copy offered is a true copy of the original[.]  

(Emphasis added.)  Ries also argues that the bulletins are hearsay.  We disagree.  We admitted those exhibits as background to explain how the Department made its decision, but that decision is not binding on us in this de novo proceeding.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  As discussed more fully in part I of our Conclusions of Law, we do not rely on the truth of the bulletins’ contents in making our decision.
  Therefore, we again overrule Ries’ objections.

Findings of Fact

1. Since 1993, Ries has practiced as a licensed professional counselor.  On October 1, 1997, Ries and the Department entered into a provider agreement whereby the Department certified Ries to provide counseling services for which the Department paid through the Missouri Medicaid program.  

2. For the period of May 2000 through April 2001 (the period), Ries provided psychological counseling services for which Medicaid payment was authorized to persons under 

the age of 21 years.  He filed 376 claims
 for Medicaid reimbursement with the Department and received reimbursement, which the Department paid in the amount of $65,685.  Ries actually provided all the services for which he billed.  

3. Out of a 25% sample of Ries’ claims for the period, Ries failed to document $11,518 of the services he rendered in such a way that they can be readily discerned and verified with reasonable certainty because he usually used the same treatment note for multiple sessions instead of providing an individualized discussion, sometimes included no treatment notes at all, and often did not clearly show the time he spent on a session.  The appendix attached to this decision itemizes the records as to those inadequacies.

4. By letter dated February 26, 2002, the Department notified Ries that his records were inadequate.  The Department retroactively denied some of the amounts it had paid Ries, and it assessed an overpayment against him in the amount of $46,992.48.  The Department also required Ries to submit future claims for review before the Department would pay them.  

Conclusions of Law

We have jurisdiction to hear Ries’ petition under § 208.156.2, which provides:

Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.

(Emphasis added.)  

We decide the petition by remaking the decision that Ries appeals.  Geriatric Nursing Facility, Inc. v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  That decision is whether Ries is liable for an overpayment or sanction and, if so, the amount of the overpayment and appropriate sanction.  We must do what the Department must do, and we may do what the Department may do.  J.C. Nichols Co., 796 S.W.2d at 20-21.    
Ries has the burden of proof.  Section 621.055.1.  He argues that he should be paid because there is no dispute that he rendered the services.  Because Ries is appealing a Department decision, we look to the Department’s answer, which refers to the grounds set forth in its decision, for notice of the grounds on which we may deny his claims, as the due process of law and our Regulation 1 CSR 15-3.380(2)(E) require.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  

I.  Liability for an Overpayment and Sanction

The Department argues that we should assess and order the recovery of an overpayment against Ries because he failed to keep adequate records.  The Department cites its Regulation 13 CSR 70-3.030(2)(A)4, which states the following grounds for sanctions:

Making available, and disclosing to the Medicaid agency or its authorized agents, all records relating to services provided to Medicaid recipients and Medicaid payments, whether or not the 

records are commingled with non-Title XIX records is mandatory for all providers.  Copies of records must be provided upon request of the Medicaid agency or its authorized agents.  Failure to make these records available on a timely basis at the same site at which the services were rendered, or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services . . . shall constitute a violation of this section and shall be a reason for sanction[.] 

(Emphasis added.)  

Subsection (1)(A) of the Department’s Regulations 13 CSR 70-3.030 and 13 CSR 70-3.130 define adequacy:  

Adequate documentation means documentation from which services rendered . . . by a provider can be readily discerned and verified with reasonable certainty . . .

(Emphasis added.)  We rely on the plain language of subsection (1)(A) of the Department’s Regulations 13 CSR 70-3.030 and 13 CSR 70-3.130.  To decide whether Reis’ records enable us to discern and verify with reasonable certainty the service he provided, we rely on our own judgment.  To do so requires certain basic information including identifying the client, describing the service, tracking the date and time of service, and assessing the client’s progress on an individualized basis.  Such criteria are not so arcane or idiosyncratic that a mental health provider could not be expected to meet them with or without the guidance of the Medicaid Manual and Bulletins.
  

As set forth in the appendix to this decision, we have found Ries’ documentation inadequate within the plain language of Regulation 13 CSR 70-3.030(1)(A) because he did not keep records from which we can readily discern and verify the services he rendered with reasonable certainty.  Many of his records, labeled “A” in the appendix, use the same boilerplate 

language from one client to another (sometimes without changing the name of the client from whom he took the language).  Many use the same progress note for multiple sessions, so that it is impossible to discern that Reis conducted multiple sessions.  Others report services on dates for which he did not bill or do not indicate the time he spent on counseling.  Only a fraction of the notes provided show any individualized assessment of progress that can be linked to a specific counseling session. 

In deciding how much to recover from a provider, the Department has a certain amount of discretion to allow partial reimbursement; for example, when documentation is inadequate but the record indicates that a counseling session actually took place.  Thus, the Department allowed a partial payment of $10 (instead of the $30 billed by Ries) for group therapy sessions for which some record existed but no time was recorded.  We have adopted the Department’s position on most of these partial recoupments.  One exception is that we have allowed a full one-hour individual session payment ($58) on a number of claims in which the Department allowed only one-half hour ($29) because no time was recorded.  We did this because:  a) the Department also allowed the full one-hour payment on claims with an identical pattern at times; and b) there was no evidence that Ries ever billed a one-hour individual session when only a half-hour session took place.  

Therefore, we have found errors as to $11,518 of the claims in the sample.  

II.  Overpayment


The Department’s Regulation 13 CSR 70-3.130(4)(A)2 provides that we:    

may calculate an overpayment or impose sanctions under this rule by reviewing records pertaining to all or part of a provider’s Medicaid claims[.]

(Emphasis added.)  Ries does not challenge the sample that the Department offers for determining the overpayment.  The Department’s Regulation 13 CSR 70-3.130(3) provides how we extrapolate the errors in the sample to calculate an overpayment for the entire period:

When a review of a provider’s claims by statistical sampling has been completed, a total overpayment shall be computed[.]  This total is then divided by the number of claims contained in the statistical sample to obtain an average overpayment for the sample.  The total overpayment for the review will then be determined by multiplying the average sample overpayment by the number of claims in the review group. 

That language describes the following formula:

overpayment in sample


---------------------------


x
claims for period
=
overpayment

number of claims in sample


For Ries, the amounts are:


$11,518


----------

=
$122.53
x
376

=
$46,071.28


     94

We conclude that Ries is liable for an overpayment of $46,071.28.  

III.  Sanction

The Department’s Regulation 13 CSR 70-3.030(4) provides:

Imposition of a Sanction. 

(A) The decision as to the sanction to be imposed shall be at the discretion of the Medicaid agency. 

The filing of the petition vests the Department’s discretion in this Commission.  We need not exercise it the same way.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  

The Department argues for the following sanctions, as Regulation 13 CSR 70-3.030 provides:

(3) Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (2) of this rule:

*   *   *


(F) Recoupment from future provider payments;

*   *   *


(J) One hundred percent (100%) review of the provider's claims prior to payment . . . ,

*   *   *


(M) Retroactive denial of payments;

*   *   *

(5) Amounts Due the Department of Social Services From a Provider. 


(A) . . . The [Department] may recover the overpayment by withholding from current Medicaid reimbursement. The withholding may be taken from one (1) or more payments until the funds withheld in the aggregate equal the amount due as stated in the notice. 

(Emphasis added.) Regulation 13 CSR 70-3.030 further provides:  

(1) The following definitions will be used in administering this rule:

*   *   *


(O) Withholding of payments means a reduction or adjustment of the amounts paid to a provider on pending and subsequently submitted bills for purposes of offsetting overpayments previously made to the provider.

(Emphasis added.)  


Regulation 13 CSR 70-3.030(4)(A) provides the following guidelines for imposing those sanctions:

The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)--The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to Medicaid recipients, or circumstances were such that the provider’s behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious; 


2.  Extent of violations--The state Medicaid agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of Medicaid claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred[;] 


3.  History of prior violations--The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency’s decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions--The Medicaid agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the Missouri Medicaid program, any other governmental medical program, Medicare or exclusion by any private medical insurance carriers for misconduct in billing or professional practice. Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education--In cases where sanctions are being considered for billing deficiencies only, the Medicaid agency may mitigate its sanction if it determines that 

prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and 

\prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions; and 


6.  Actions taken or recommended by peer review groups, licensing boards or Professional Review Organizations (PRO) or utilization review committees--Actions or recommendations by a provider’s peers shall be considered as serious if they involve a determination that the provider has kept or allowed to be kept, substandard medical records, negligently or carelessly performed treatment or services, or, in the case of licensing boards, placed the provider under restrictions or on probation. 

Applying those standards to Ries, the record shows extensive record keeping violations, but no previous violations, sanctions, or attempts at education.  Though the Department does not dispute that Ries spent the time with the clients as he claims, it is impossible to assess what services were actually rendered from his records.  

Therefore, we sanction Ries as follows.  We retroactively deny the claims for which his records were inadequate and order that the Department may recover the amounts it paid Ries for such claims (and which it has not already recovered) by withholding those amounts from future payments.  The Department may also require prepayment review of Ries’ claims for one year from the date of this order.  

Summary


Ries is liable for a Medicaid overpayment of $46,071.28, which the Department may recover from Medicaid payments to Ries.  The Department may require prepayment review of Ries’ claims.  


SO ORDERED on May 12, 2003.



________________________________



KAREN A. WINN



Commissioner

Appendix


Using Respondent’s Exhibit C as our guide, we have examined each item billed within each of the 94 claims in the sample to determine whether Ries document his services in such a way that we can readily discern and verify them with reasonable certainty.  The chart below shows how much the Department paid on each claim, and how much we have determined to deny.  The reasons for denial are as follows.      

A. Ries used the same treatment note for multiple sessions instead of providing an individualized discussion.  

B. Ries included no treatment notes at all.

C. Ries did not clearly show the time he spent on a session.    

	Client
	Service Date As Billed
	The Department Paid
	We Deny
	Reason

	T.A.
	03/14/2001
	58
	
	

	
	03/16/2001
	58
	58
	A

	J.B.
	03/14/2001
	58
	
	

	
	03/19/2001
	58
	58
	A

	D.B.
	07/26/2000
	58
	
	

	
	07/28/2000
	29
	29
	A

	
	08/02/2000
	29
	29
	A

	J.F.
	07/03/2000
	30
	20
	C

	
	07/25/2000
	58
	58
	A

	
	07/24/2000
	30
	20
	C

	
	07/18/2000
	58
	58
	A

	
	07/17/2000
	30
	20
	C

	
	07/10/2000
	58
	
	

	
	07/10/2000
	30
	20
	C

	
	08/01/2000
	58
	
	

	
	08/02/2000
	30
	20
	C

	
	08/07/2000
	58
	58
	A

	
	08/07/2000
	30
	20
	C

	
	08/18/2000
	58
	58
	A

	
	08/18/2000
	30
	30
	B

	
	08/20/2000
	58
	58
	A

	
	08/20/2000
	30
	20
	C

	
	08/28/2000
	30
	20
	C

	
	08/29/2000
	58
	58
	A

	J.G.
	08/10/2000
	58
	58
	A

	
	08/10/2000
	20
	20
	A

	
	07/25/2000
	58
	58
	A

	
	08/03/2000
	58
	
	

	
	07/18/2000
	58
	
	

	
	07/18/2000
	20
	20
	A

	
	12/22/2000
	58
	
	

	
	12/22/2000
	58
	58
	A

	
	12/29/2000
	58
	58
	A

	
	12/29/2000
	58
	58
	A

	
	01/26/2001
	58
	
	

	
	02/02/2001
	58
	
	

	
	02/02/2001
	58
	58
	A

	
	02/09/2001
	58
	58
	A

	
	02/09/2001
	58
	58
	A

	J.TG.
	07/25/2000
	58
	58
	A

	
	07/25/2000
	30
	30
	A

	
	07/18/2000
	30
	30
	A

	
	07/17/2000
	58
	58
	A

	
	07/11/2000
	30
	30
	A

	
	07/11/2000
	58
	58
	A

	
	07/04/2000
	58
	
	

	
	07/04/2000
	30
	30
	A

	S.G.
	07/26/2000
	29
	29
	A

	
	07/19/2000
	29
	29
	A

	
	07/12/2000
	29
	29
	A

	
	07/10/2000
	29
	
	

	S.H.
	07/24/2000
	58
	58
	A

	
	07/24/2000
	30
	20
	C

	
	07/18/2000
	58
	58
	A

	
	07/17/2000
	30
	20
	C

	
	07/11/2000
	58
	58
	A

	
	07/04/2000
	58
	
	

	
	07/03/2000
	30
	20
	C

	
	07/10/2000
	30
	20
	C

	
	06/27/2000
	58
	58
	B

	
	06/26/2000
	30
	20
	C

	J.I.
	03/26/2001
	30
	20
	C

	
	03/27/2001
	58
	58
	A

	
	03/05/2001
	58
	
	

	
	03/05/2001
	30
	20
	C

	
	03/12/2001
	58
	58
	A

	
	03/12/2001
	30
	20
	C

	
	03/19/2001
	58
	58
	A

	
	03/19/2001
	30
	20
	C

	
	01/30/2001
	30
	20
	C

	
	01/29/2001
	58
	58
	A

	
	01/23/2001
	30
	20
	C

	
	01/23/2001
	58
	58
	A

	
	01/16/2001
	30
	20
	C

	
	01/16/2001
	58
	58
	A

	
	01/09/2001
	58
	
	

	
	01/09/2001
	30
	20
	C

	D.J.
	01/09/2001
	58
	
	

	
	01/08/2001
	30
	20
	C

	
	01/30/2001
	58
	58
	A

	
	01/29/2001
	30
	20
	C

	
	01/23/2001
	58
	58
	A

	
	01/22/2001
	30
	20
	C

	
	01/16/2001
	58
	58
	A

	
	01/15/2001
	30
	20
	C

	
	03/26/2001
	30
	20
	C

	
	03/27/2001
	58
	58
	A

	
	03/06/2001
	58
	
	

	
	03/06/2001
	30
	20
	C

	
	03/12/2001
	30
	20
	C

	
	03/13/2001
	58
	58
	A

	
	03/19/2001
	30
	20
	C

	
	03/20/2001
	58
	58
	A

	A.J.
	07/25/2000
	58
	58
	A

	
	07/20/2000
	58
	58
	B

	
	07/14/2000
	58
	
	

	S.J.
	08/03/2000
	58
	58
	B

	
	07/25/2000
	58
	
	

	
	07/20/2000
	58
	58
	B

	
	07/14/2000
	58
	58
	B

	
	10/10/2000
	58
	58
	B

	
	10/06/2000
	58
	
	

	
	10/06/2000
	29
	29
	A

	C.L.
	03/26/2001
	58
	58
	B

	
	03/27/2001
	30
	20
	C

	
	03/05/2001
	58
	
	

	
	03/05/2001
	30
	20
	C

	
	03/12/2001
	30
	20
	C

	
	03/13/2001
	58
	58
	A

	
	03/19/2001
	30
	20
	C

	
	03/20/2001
	58
	58
	A

	J.L.
	03/07/2001
	58
	
	

	
	03/12/2001
	58
	58
	A

	D.L.
	03/26/2001
	58
	58
	A

	
	03/26/2001
	30
	20
	C

	
	03/05/2001
	58
	
	

	
	03/06/2001
	30
	20
	C

	
	03/12/2001
	58
	58
	A

	
	03/12/2001
	30
	20
	C

	
	03/19/2001
	58
	58
	A

	
	03/19/2001
	30
	20
	C

	S.L.
	07/24/2000
	58
	58
	A

	
	07/24/2000
	30
	20
	C

	
	06/28/2000
	29
	29
	B

	
	06/30/2000
	29
	29
	B

	
	07/10/2000
	30
	20
	C

	
	07/11/2000
	58
	
	

	
	07/17/2000
	30
	20
	C

	
	07/18/2000
	58
	58
	A

	J.Mc.
	03/26/2001
	58
	58
	A

	
	03/26/2001
	30
	20
	C

	
	03/05/2001
	58
	58
	B

	
	03/06/2001
	30
	20
	C

	
	03/12/2001
	58
	58
	A

	
	03/13/2001
	30
	20
	C

	
	03/19/2001
	58
	58
	A

	
	03/19/2001
	30
	20
	C

	
	03/30/2001
	58
	58
	B

	
	07/04/2000
	30
	20
	C

	
	07/03/2000
	58
	
	

	
	07/25/2000
	30
	20
	C

	
	07/24/2000
	58
	58
	A

	
	07/18/2000
	30
	20
	C

	
	07/17/2000
	58
	58
	A

	
	07/11/2000
	30
	20
	C

	
	07/10/2000
	58
	58
	A

	
	01/29/2001
	58
	58
	A

	
	01/29/2001
	30
	20
	C

	
	01/22/2001
	58
	58
	A

	
	01/22/2001
	30
	20
	C

	
	01/15/2001
	58
	58
	A

	
	01/15/2001
	30
	20
	C

	
	01/08/2001
	58
	
	

	
	01/08/2001
	30
	20
	C

	
	08/20/2000
	58
	58
	A

	
	08/22/2000
	30
	20
	C

	
	08/28/2000
	58
	58
	A

	
	08/29/2000
	30
	20
	C

	
	08/01/2000
	58
	
	

	
	08/01/2000
	30
	20
	C

	
	08/07/2000
	58
	58
	A

	
	08/08/2000
	30
	20
	C

	
	08/15/2000
	58
	58
	A

	
	08/15/2000
	30
	20
	C

	J.M.
	04/23/2001
	58
	
	

	
	03/27/2001
	30
	30
	B

	
	08/18/2000
	58
	
	

	
	08/18/2000
	30
	20
	C

	
	08/22/2000
	58
	58
	A

	
	08/22/2000
	30
	20
	C

	
	08/29/2000
	58
	58
	A

	
	08/29/2000
	30
	20
	C

	
	07/17/2000
	29
	
	

	
	07/19/2000
	29
	29
	A

	
	03/26/2001
	58
	58
	A

	
	03/26/2001
	30
	20
	C

	
	03/05/2001
	58
	
	

	
	03/06/2001
	30
	20
	C

	
	03/12/2001
	58
	58
	A

	
	03/13/2001
	30
	20
	C

	
	03/19/2001
	58
	58
	A

	
	03/19/2001
	30
	20
	C

	B.M.
	07/25/2000
	58
	58
	A

	
	07/25/2000
	30
	20
	C

	
	07/18/2000
	30
	20
	C

	
	07/17/2000
	58
	58
	A

	
	07/11/2000
	30
	20
	C

	
	07/11/2000
	58
	58
	A

	
	07/04/2000
	58
	
	

	
	07/04/2000
	30
	20
	C

	
	08/01/2000
	58
	
	

	
	08/01/2000
	30
	20
	C

	
	08/07/2000
	58
	58
	A

	
	08/08/2000
	30
	20
	C

	
	08/15/2000
	30
	20
	C

	
	08/18/2000
	58
	58
	A

	H.M.
	03/26/2001
	58
	58
	A

	
	03/26/2001
	30
	20
	C

	
	03/05/2001
	58
	
	

	
	03/05/2001
	30
	20
	C

	
	03/12/2001
	58
	58
	A

	
	03/12/2001
	30
	20
	C

	
	03/19/2001
	58
	58
	A

	
	03/19/2001
	30
	20
	C

	
	07/04/2000
	30
	20
	C

	
	07/03/2000
	58
	
	

	
	07/24/2000
	58
	58
	A

	
	07/25/2000
	30
	20
	C

	
	07/17/2000
	58
	58
	A

	
	07/18/2000
	30
	20
	C

	
	07/11/2000
	58
	58
	A

	
	07/11/2000
	30
	20
	C

	
	03/30/2001
	58
	58
	B

	
	08/01/2000
	30
	20
	C

	
	08/02/2000
	58
	
	

	
	08/08/2000
	30
	20
	C

	
	08/08/2000
	58
	58
	A

	
	08/15/2000
	30
	20
	C

	
	08/18/2000
	58
	58
	A

	
	08/20/2000
	58
	58
	A

	
	08/22/2000
	30
	20
	C

	
	08/29/2000
	58
	58
	A

	
	08/29/2000
	30
	20
	C

	J.N.
	03/26/2001
	58
	58
	A

	
	03/26/2001
	30
	20
	C

	
	03/06/2001
	58
	
	

	
	03/06/2001
	30
	20
	C

	
	03/13/2001
	58
	58
	A

	
	03/13/2001
	30
	20
	C

	
	03/19/2001
	58
	58
	A

	
	03/19/2001
	30
	20
	C

	B.O.
	07/12/2000
	29
	
	

	
	07/14/2000
	29
	29
	A

	
	07/17/2000
	29
	29
	A

	
	07/19/2000
	29
	29
	A

	D.P.
	09/27/2000
	29
	
	

	
	09/29/2000
	29
	29
	A

	R.R.
	07/03/2000
	30
	20
	C

	
	07/04/2000
	58
	
	

	
	07/24/2000
	58
	58
	A

	
	07/24/2000
	30
	20
	C

	
	07/17/2000
	58
	58
	A

	
	07/17/2000
	30
	20
	C

	
	07/11/2000
	58
	58
	A

	
	07/10/2000
	30
	20
	C

	J.R.
	03/30/2001
	58
	58
	B

	
	03/26/2001
	58
	58
	A

	
	03/26/2001
	30
	20
	C

	
	03/06/2001
	58
	
	

	
	03/06/2001
	30
	20
	C

	
	03/13/2001
	58
	58
	A

	
	03/13/2001
	30
	20
	C

	
	03/19/2001
	30
	20
	C

	
	03/19/2001
	58
	58
	A

	B.R.
	07/18/2000
	58
	
	

	C.R.
	07/27/2000
	58
	58
	A

	
	07/18/2000
	58
	
	

	
	09/29/2000
	58
	58
	A

	
	09/15/2000
	58
	
	

	T.S.
	03/26/2001
	58
	58
	A

	
	03/26/2001
	30
	20
	C

	
	03/06/2001
	58
	
	

	
	03/06/2001
	30
	20
	C

	
	03/13/2001
	58
	58
	A

	
	03/12/2001
	30
	20
	C

	
	03/19/2001
	30
	20
	C

	
	03/20/2001
	58
	58
	A

	J.S.
	07/03/2000
	58
	
	

	
	07/03/2000
	30
	20
	C

	
	07/25/2000
	58
	58
	A

	
	07/24/2000
	30
	20
	C

	
	07/17/2000
	58
	58
	A

	
	07/17/2000
	30
	20
	C

	
	07/10/2000
	58
	58
	A

	
	07/10/2000
	30
	20
	C

	L.S.
	07/26/2000
	29
	29
	A

	
	07/19/2000
	29
	29
	A

	
	07/17/2000
	29
	29
	A

	
	07/12/2000
	29
	29
	A

	
	07/10/2000
	29
	29
	A

	
	07/05/2000
	29
	
	

	B.S.
	01/30/2001
	58
	58
	A

	
	01/30/2001
	30
	20
	C

	
	01/23/2001
	58
	58
	A

	
	01/23/2001
	30
	20
	C

	
	01/16/2001
	58
	58
	A

	
	01/16/2001
	30
	20
	C

	
	01/09/2001
	58
	
	

	
	01/09/2001
	30
	20
	C

	
	03/26/2001
	30
	20
	C

	
	03/27/2001
	58
	58
	A

	
	03/06/2001
	58
	
	

	
	03/06/2001
	30
	20
	C

	
	03/13/2001
	58
	58
	A

	
	03/13/2001
	30
	20
	C

	
	03/19/2001
	58
	58
	A

	
	03/19/2001
	30
	20
	C

	C.S.
	03/26/2001
	58
	58
	A

	
	03/26/2001
	30
	20
	C

	
	03/30/2001
	58
	58
	A

	
	03/06/2001
	58
	
	

	
	03/06/2001
	30
	20
	C

	
	03/13/2001
	58
	58
	A

	
	03/12/2001
	30
	20
	C

	
	03/19/2001
	58
	58
	A

	
	03/19/2001
	30
	20
	C

	N.W.
	07/04/2000
	58
	
	

	
	07/04/2000
	30
	20
	C

	
	07/24/2000
	58
	58
	A

	
	07/24/2000
	30
	20
	C

	
	07/18/2000
	58
	58
	A

	
	07/17/2000
	30
	20
	C

	
	07/11/2000
	58
	58
	A

	
	07/11/2000
	30
	20
	C

	
	05/30/2000
	58
	
	

	
	05/31/2000
	30
	20
	C

	
	06/05/2000
	58
	
	

	
	06/05/2000
	30
	20
	C

	
	06/12/2000
	30
	20
	C

	
	06/13/2000
	58
	58
	A

	
	06/26/2000
	30
	20
	C

	
	06/27/2000
	58
	58
	A

	W.W.
	03/26/2001
	58
	58
	A

	
	03/27/2001
	30
	20
	C

	
	03/05/2001
	58
	
	

	
	03/06/2001
	30
	20
	C

	
	03/12/2001
	58
	58
	A

	
	03/12/2001
	30
	20
	C

	
	03/19/2001
	30
	20
	C

	
	03/20/2001
	58
	58
	A

	
	12/27/2000
	58
	58
	B

	
	12/27/2000
	30
	30
	B

	
	01/03/2001
	58
	58
	B

	
	01/09/2001
	58
	
	

	
	01/09/2001
	30
	20
	C

	
	01/30/2001
	30
	20
	C

	
	01/29/2001
	58
	58
	A

	
	01/23/2001
	30
	20
	C

	
	01/22/2001
	58
	58
	A

	
	01/16/2001
	30
	20
	C

	
	01/15/2001
	58
	58
	A

	M.W.
	05/30/2000
	58
	
	

	
	05/31/2000
	30
	20
	C

	
	06/05/2000
	58
	
	

	
	06/05/2000
	30
	20
	C

	
	06/12/2000
	30
	20
	C

	
	06/13/2000
	58
	58
	A

	
	06/26/2000
	30
	20
	C

	
	06/26/2000
	58
	58
	A

	
	07/24/2000
	58
	58
	A

	
	07/24/2000
	30
	20
	C

	
	07/17/2000
	58
	58
	A

	
	07/17/2000
	30
	20
	C

	
	07/11/2000
	58
	58
	A

	
	07/10/2000
	30
	20
	C

	
	07/03/2000
	58
	
	

	
	07/03/2000
	30
	20
	C

	J.W.
	04/11/2001
	58
	58
	A

	
	04/04/2001
	58
	58
	A

	
	03/07/2001
	58
	
	

	
	03/12/2001
	58
	58
	A

	
	03/14/2001
	58
	58
	A

	
	04/09/2001
	58
	58
	A
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�Statutory references are to the 2000 Revised Statutes of Missouri.





�If we did rely on the truth of the bulletins’ contents, the bulletins would be admissible as business records under § 536.070(10), and as public records under § 536.070(5).  


�As the Department uses the term “claim,” it may include one billing for multiple sessions with multiple clients.  





�At the hearing Ries alleged that he kept a separate set of more detailed notes than those in Respondent’s Exhibit A.  However, he offered no such notes into evidence.  Therefore, no such notes are part of the record on which we base our Findings of Fact.  


�In written argument, the Department also argues that Ries failed to make his records available as that regulation requires, but it did not allege that conduct in its answer.  Also in written argument, the Department cites Regulation 13 CSR 70-3.030(2)(A)7, which allows a sanction for:  





Breaching of the terms of the Medicaid provider agreement of any current written and published policies and procedures of the Medicaid program (such as are contained in provider manuals or bulletins) or failing to comply with the terms of the provider certification on the Medicaid claim form[.]





However, the Department did not cite that provision in its answer.  Our Regulation 1 CSR 15-3.380(2)(E) and the due process of law require the Department to give notice of the conduct and law at issue.  Because the Department did not raise those matters in the answer, we do not consider them in determining whether Ries is liable for a sanction.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  


�The Department cites additional materials, including the Medicaid Manual and bulletins, as governing with the force of law.  We do not apply such materials as having the force of law, as set forth in footnote 4.  
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