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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 12-1334 BN



)

TRACEY RHODES,

)




)



Respondent.
)

DECISION 


Tracey Rhodes is subject to discipline because he committed criminal offenses; another state disciplined his nursing license; he violated the professional trust and confidence of his patients; and the United States government restricted him from participation in federal health care programs.     
Procedure


The State Board of Nursing (“the Board”) filed a complaint on July 26, 2012, seeking this Commission’s determination that there is cause to discipline Rhodes’ license as a registered professional nurse (“RN”).  Rhodes was served by certified mail on October 23, 2012 with a copy of the complaint and our notice of complaint/notice of hearing.  

Rhodes filed an answer, a motion for stay, and a motion to dismiss on November 13, 2012.  The Board responded to the motions on November 26, 2012.  By order dated November 29, 2012, we denied the motions.


This Commission convened a hearing on the complaint on January 23, 2013.  Ian Hauptli represented the Board.  Rhodes did not appear and was not represented by counsel.  Because the Board elected not to file a written argument, the case became ready for our decision on February 4, 2013, when our court reporter filed the transcript.
Findings of Fact

1. Rhodes was licensed by the Board as an RN.  His Missouri license lapsed on 
April 30, 2005.  Rhodes was also licensed as an RN in the State of Indiana.

2. In 2006, Rhodes was charged with several counts of Sexual Battery, a Class C felony, in the Superior Court of Howard County, Indiana.  Each count involved a similar fact pattern:  that Rhodes, while employed as an RN at St. Joseph Hospital in Kokomo, Indiana, placed his penis in the hand of female patients while they were under the influence of anesthesia or pain medication, and either rubbed his penis against their hands or, when they were emerging from the anesthesia, directed them to squeeze his “finger,” for the purpose of arousing or satisfying his sexual desires.
3. On October 10, 2007, Rhodes pled guilty to four counts of Sexual Battery, a Class D felony,
 in violation of I.C. 35-42-4-8(a)(2), in the Superior Court of Howard County, Indiana.  He was sentenced to three years’ incarceration, with execution of the sentence suspended in lieu of supervised probation.

4. On June 27, 2008, as a result of Rhodes’ guilty pleas, the Indiana State Board of Nursing (“the Indiana Board”) issued an order placing Rhodes’ license on indefinite suspension for no less than 99 years and restricting him from working in the health care field.
5. The Indiana Board notified the Board of its disciplinary action against Rhodes on April 4, 2011.

6. On May 11, 2012, the Board received a letter from the United States Department of Health and Human Services stating that Rhodes was excluded for a minimum period of ten years from participation in any capacity in the Medicare, Medicaid, and all federal health care programs as defined in § 1128B(f) of the Social Security Act.

Conclusions of Law


We have jurisdiction to hear this complaint.  Section 621.045.
  The Board has the burden of proving that Rhodes has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  In its complaint, the Board alleges Rhodes is subject to discipline pursuant to § 335.066, which provides:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, 

permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered 

his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(8) Disciplinary action against the holder of a license or other right to practice any profession regulated by sections 335.011 to 335.096 granted by another state, territory, federal agency or country upon grounds from which revocation or suspension is authorized in this state;

*   *   *

(12) Violation of any professional trust or confidence;

*   *   *

(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]
Guilty Pleas – Subdivision (2)

Rhodes pled guilty to four counts of Sexual Battery, a Class D felony under Indiana Code § 35-42-4-8(2).  The Board alleges that Rhodes pled guilty to an offense involving moral turpitude and one “reasonably related to the qualifications, functions, or duties of” a nurse.  The Indiana Code defines the crime of sexual battery as follows:
Sec. 8. (a) A person who, with intent to arouse or satisfy the person's own sexual desires or the sexual desires of another person:

*    *    *

 (2) touches another person's genitals, pubic area, buttocks, or female breast when that person is unaware that the touching is occurring;


commits sexual battery, a Class D felony.
IC § 35-42-4-8. 

Moral Turpitude


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”
In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. 
banc 1929)). 

In Brehe v. Missouri Dep’t of Elementary and Secondary Education, 213 S.W.3d 720 (Mo. App., W.D. 2007), a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  Id. at 725.


In this case, it matters not whether we determine that the offenses to which Rhodes pled guilty fall into Category 1 or Category 3.  Rhodes committed sexual battery on unconscious or semi-conscious women who were in a hospital under his care.  These circumstances involve moral turpitude.
Reasonably Related to Nursing


The Board also alleges that Rhodes’ offenses were reasonably related to the qualifications, functions, or duties of nursing.  Rhodes took advantage of his position as a nurse in order to commit sexual battery on patients under his care.  His offenses were reasonably related to his duties as a nurse.
Summary of Cause under Subdivision (2)

Rhodes is subject to discipline under § 335.066.2(2) for pleading guilty to offenses that are reasonably related to the duties of nursing and that involve moral turpitude.

Professional Standards – Subdivision (5)


At the hearing, the Board moved to amend its complaint by withdrawing its allegation that Rhodes is subject to discipline under § 335.066.2(5).  We granted the motion.
Discipline by Another State – Subdivision (8)

The Indiana Board indefinitely suspended Rhodes’ license because of the crimes to which he pled guilty.  As we have already concluded that those guilty pleas are cause for discipline in this state, the disciplinary action was “upon grounds from which revocation or suspension is authorized in this state[.]”  Rhodes is subject to discipline under § 335.066.2(8).
Violation of Professional Trust or Confidence – Subdivision (12)


Professional trust is reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  
It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.  Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  Nurses have charge of patients who may be in highly vulnerable situations, such those who were the subject of Rhodes’ improper behavior.  Both patients and 
colleagues must be able to trust nurses not to take advantage of that vulnerability.  Rhodes betrayed that trust repeatedly.  He is subject to discipline under § 335.066.2(12).
Placement on Disqualification or Restriction List – Subdivision (15)

As a consequence of the Indiana Board’s disciplinary action against Rhodes’ license, the United States Department of Health and Human Services excluded Rhodes from participation in Medicare, Medicaid, and other federal health care programs.  Therefore, the federal government restricted his employment “within a health-related profession.”  His license is subject to discipline under § 335.066.2(15). 
Summary


Rhodes is subject to discipline under § 335.066.2(2), (8), (12), and (15).

SO ORDERED on March 13, 2013.



_________________________________


KAREN A. WINN


Commissioner

	� The charge was apparently amended from Class C to Class D.


� Statutory citations are to RSMo Supp. 2012, unless otherwise indicated.


	�Brehe, 213 S.W.3d at 725.
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