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)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Schnell Reed filed a complaint on July 1, 1999, seeking this Commission’s redetermination of the Director of Revenue’s (Director) final decision dated June 16, 1999.  In that decision, the Director declared that Christopher Chevrolet, Inc., d/b/a Chris Auffenberg Chevrolet (Auffenberg) had perfected a lien on the 1995 Mitsubishi purchased by Reed and that the title would have to be issued showing Auffenberg as the first lienholder.  Reed argues that she had no notice of Auffenberg’s lien and should not be bound by it.  On August 27, 1999, we granted Auffenberg’s motion to intervene.


On November 19, 1999, this Commission convened a hearing.  Reed presented her case.  Senior Counsel Waylene Hiles represented the Director.  John P. Miller of Dunn & Miller, P.C., represented Auffenberg.  The last written argument was due on December 10, 1999.

Findings of Fact

1. On June 11, 1997, Shirley and James L. Barnes (the Barnes) purchased from Auffenberg a 1995 Mitsubishi, Vehicle Identification No. 4A3AJ56G9SE058890.  Auffenberg arranged for financing of the vehicle through AmeriCredit Financial Services, Inc. (AmeriCredit) and sent the financing documents to AmeriCredit.  Auffenberg completed an application for title indicating that AmeriCredit had a lien on the vehicle, and Auffenberg provided the application to the Barnes. 

2. AmeriCredit requested additional documentation from the Barnes concerning their income and debts.  The Barnes refused to provide the information, and they refused to return to the dealership.  

3. AmeriCredit refused to finance the vehicle and returned the financing documents to Auffenberg with a lien release dated August 8, 1997.  The release indicated that the lien had been in the amount of $14,199.34 on July 1, 1997.

4. Auffenberg decided to finance the vehicle, although Auffenberg does not normally lend money, and the Barnes agreed.  Auffenberg typed a new title application showing a lien to Auffenberg dated July 1, 1997.  Auffenberg mailed the new title application to the Barnes and mailed the lien perfection copy of the application to the Director. 

5. On September 5, 1997, the Director received from Auffenberg the lien perfection copy of a title application for the 1995 Mitsubishi.  That copy indicated that the Barnes purchased the vehicle with a lien to Auffenberg.  Auffenberg included the certificate of title for 

the vehicle assigned from Mitsubishi Motors Credit of America, Inc.,
 to Auffenberg and assigned from Auffenberg to the Barnes.  The lienholder portion of the assignment showed that AmeriCredit Financial Services was crossed out and that Auffenberg’s name was typed next to it.  Auffenberg also submitted a certificate of title fee of $8.50, a fee for expedited handling of $5.00, and the lien release from AmeriCredit. 

6. During January 1998, Auffenberg received a notice that the Barnes filed for Chapter 13 bankruptcy.  Auffenberg knew that the Barnes had not paid the sales tax and that a title would not be issued until the sales tax was paid; thus, Auffenberg did not pursue the matter any further at that time.

7. On January 24, 1998, the Director received an application for title on the 1995 Mitsubishi from the Barnes with a payment of $278.62 for sales tax, license fees, and title penalties.  This title application reflected a lien to AmeriCredit, but did not reflect a lien to Auffenberg.  The Barnes submitted the first title application form provided by Auffenberg, not the second application form that showed the lien to Auffenberg.  

8. The Director’s employee looked at the lien release from AmeriCredit and placed a white-out label on the application submitted by the Barnes over the top of the lien information pertaining to AmeriCredit.  The Director’s employee failed to notice the Auffenberg lien that was recorded on the title assignment and failed to notice the Auffenberg lien that was shown on the lien perfection copy submitted by Auffenberg.  (See Finding 5 above.)

9. On February 9, 1998, the Director issued Certificate of Title No. TE664068 indicating that the owners of the 1995 Mitsubishi were Shirley and James L. Barnes, and apparently sent it to them.  The Director failed to show the lien to Auffenberg on that certificate.

10.  During February of 1999, Auffenberg received notice that the bankruptcy of the Barnes had been dismissed.  Auffenberg placed a telephone call to the Director to inquire if the certificate of title had been issued.  Auffenberg discovered that the Director had issued a certificate of title to the Barnes without showing Auffenberg’s lien.  

11.  The Barnes defaulted on their obligation to Auffenberg after making four payments.  They owe Auffenberg approximately $22,000.

12.  On March 3, 1999, the Barnes sold the 1995 Mitsubishi to Regency Motors, Inc.

13.  By letter dated March 8, 1999, Auffenberg notified the Director that the Certificate of Title No. TE664068 had been issued without its lien and that the Barnes refused to return the incorrect title to Auffenberg.  Auffenberg requested a title correction from the Director.  

14.  By letter dated March 11, 1999, the Director requested that the Barnes return the certificate of title for correction.  The Barnes had already sold the vehicle and did not have the certificate of title.

15.  On March 13, 1999, Regency Motors, Inc., sold the 1995 Mitsubishi to Reed for $9,995.  Mercury Finance Company (Mercury) loaned $8,995 on the vehicle.    

16.  On March 23, 1999, the Director received from Mercury a lien perfection copy of a title application for the 1995 Mitsubishi.  The copy indicated that Reed purchased the vehicle and that Mercury was the sole lienholder.  Mercury submitted with the application the title certificate previously issued in the names of Shirley and James L. Barnes showing that it was assigned to Regency Motors and that Regency Motors assigned it to Reed.  The certificate stated:  “We hereby assign and warrant Certificate of Title of the vehicle described on the front of this Certificate of Title subject to the following lien(s) or encumbrance(s), if any, and none other.”  Mercury paid the title fee of $8.50. 

17.  On April 14, 1999, the Director received an application for title from Reed for the 1995 Mitsubishi showing a lien to Mercury.  Reed was not aware of Auffenberg’s lien.

18.  By letter dated June 16, 1999, the Director issued his final decision to Reed stating that Auffenberg had a prior lien on the vehicle and that the title would be issued showing Auffenberg as the first lienholder and Mercury as the second lienholder.  Reed filed this appeal on July 1, 1999.  Although Mercury was notified of the Director’s final decision, Mercury did not appeal and did not file a motion to intervene in this case.

19.  The Director has not issued a certificate of title showing Reed as the owner.

Conclusions of Law


We have jurisdiction over Reed’s appeal.  Section 621.050.1.
  Reed has the burden of proof.  Section 621.050.2.  In making the decision, our authority is identical to the Director’s, and we remake the Director’s decision.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16 (Mo. banc 1990).


Reed argues that she had no notice of Auffenberg’s lien and should not be bound by it.  

The Director argues that the Auffenberg lien was perfected when Auffenberg filed all the necessary documentation on September 5, 1997, to perfect the lien.  The Director contends that such lien is valid against subsequent transferees or lienholders, even though they had no knowledge of the lien.


Auffenberg argues that it perfected its lien despite the Director’s failure to list it as the lienholder on the title.  Auffenberg asserts that its lien is valid against all subsequent transferees or lienholders, even though they had no knowledge of the lien.


When an individual purchases a motor vehicle from a dealer, the dealer ordinarily completes an application for title for the buyer.  The dealer normally retains a copy of the application, called the lien perfection copy.  The lien perfection copy is submitted by the lienholder to the Director with the required title fee in order to perfect the lien.  The buyer 

submits the application for title to the Director with payment of the sales tax.  The Director matches the lien perfection copy with the buyer’s original application for title and subsequently issues a certificate of title showing the lien.


The statutes regarding the transfer of a motor vehicle title must be strictly adhered to.  Horton v. State Farm Fire & Casualty Co., 550 S.W.2d 806, 809 (Mo. App., St.L.D. 1977).  Section 301.210.1, RSMo Supp. 1999, requires:


In the event of a sale or transfer of ownership of a motor vehicle or trailer for which a certificate of ownership has been issued, the holder of such certificate shall endorse on the same an assignment thereof, with warranty of title printed thereon, and prescribed by the director of revenue, with a statement of all liens or encumbrances on such motor vehicle or trailer, and deliver the same to the buyer at the time of the delivery to him of such motor vehicle or trailer[.]


Section 301.190, RSMo Supp. 1999, provides: 


1.  [The owner] . . . shall make application for . . . a certificate of ownership of such motor vehicle . . . .  Application shall be made within thirty days after the applicant acquires the motor vehicle . . . and shall contain . . . any liens or encumbrances on the motor vehicle . . . .   


2.  The director of revenue shall use reasonable diligence in ascertaining whether the facts stated in such application [for certificate of ownership] are true . . . to the extent possible without substantially delaying processing of the application . . . .   If satisfied that the applicant is the lawful owner of such motor vehicle or trailer, or otherwise entitled to have the same registered in his name, the director shall thereupon issue an appropriate certificate over his signature and sealed with the seal of his office, procured and used for such purpose.  The certificate shall contain 

on its face . . . a statement of any liens or encumbrances which the application may show to be thereon . . . .   

*    *    *


5.  The fee for each original certificate so issued shall be eight dollars and fifty cents, in addition to the fee for registration of such motor vehicle . . . .  [A] delinquency penalty fee . . . of twenty-five dollars for . . . each thirty days of delinquency . . . not to exceed a total of one hundred dollars, shall be imposed[.]


6.  Any applicant for a certificate of ownership requesting the department of revenue to process an application for a certificate of ownership in an expeditious manner requiring special handling shall pay a fee of five dollars in addition to the regular certificate of ownership fee.


Liens and encumbrances on motor vehicles are addressed in section 301.600, which provides: 


1.  Unless excepted by section 301.650, a lien or encumbrance on a motor vehicle or trailer, as defined by section 301.010, is not valid against subsequent transferees or lienholders of the motor vehicle or trailer who took without knowledge of the lien or encumbrance unless the lien or encumbrance is perfected as provided in sections 301.600 to 301.660.


2.  A lien or encumbrance on a motor vehicle or trailer is perfected by the delivery to the director of revenue of the existing certificate of ownership, if any, an application for a certificate of ownership containing the name and address of the lienholder and the date of his security agreement, and the required certificate of ownership fee.  It is perfected as of the time of its creation if the delivery of the aforesaid to the director of revenue is completed within thirty days thereafter, otherwise as of the time of the delivery. . . . 


Section 301.650 provides: 


1.  Sections 301.600 to 301.660 do not apply to or affect:


(1)  A lien given by statute or rule of law to a supplier of services or materials for the motor vehicle or trailer;


(2)  A lien given by statute to the United States, this state or any political subdivision of this state;


(3)  A lien or encumbrance on a motor vehicle or trailer created by a manufacturer or dealer who holds the motor vehicle or trailer for sale;


(4)  A lien or encumbrance on any manufactured home, as defined in section 700.010, RSMo; 


(5)  A lien for delinquent child support or spousal support given by section 454.516, RSMo.


2.  The method provided in sections 301.600 to 301.660 of perfecting and giving notice of liens or encumbrances subject to sections 301.600 to 301.660 is exclusive.


A lien becomes perfected by delivering to the Director an original or a copy of the application for a certificate of ownership containing the name and address of the lienholder and the date of the security agreement with the required certificate of ownership fee.  Zuke v. Mercantile Trust Co., 385 F.2d 775, 779 (8th Cir. 1967); Ford Motor Credit Co. v. Pedersen, 575 S.W.2d 916, 920 (Mo. App., St.L.D. 1978).  Paying the sales tax and titling the vehicle are not prerequisites for lien perfection.  Id.  The payment of the title fee and submission of the lien information on a copy of the title application are determinative.


The issue on appeal before us is whether the certificate of title for Reed should be issued showing Auffenberg as the first lienholder.  Auffenberg sold the vehicle to Shirley and James L. Barnes on June 11, 1997, and provided the Barnes with a title application that showed AmeriCredit as the lienholder.  After AmeriCredit refused to finance the vehicle, Auffenberg agreed to provide the loan and sent the Barnes a title application that showed Auffenberg as the lienholder.  Nearly three months after the vehicle was sold, the Director received Auffenberg’s lien perfection copy of the title application, which showed Auffenberg as the lienholder.  Along with the lien perfection copy, the Director received the original certificate of title assigned from 

Mitsubishi Credit to Auffenberg and from Auffenberg to the Barnes.  The certificate showed that the first lienholder, AmeriCredit, was marked with a line through it and that Auffenberg was typed next to it.  The lien release from AmeriCredit was included with these documents.


Auffenberg received notice that the Barnes filed for bankruptcy, and Auffenberg took no further action.  In the meantime, the Barnes dismissed their bankruptcy case, paid the sales tax on the vehicle, and submitted the application for title that listed only AmeriCredit as a lienholder.  The Director’s employee, evidently aware of the lien release from AmeriCredit, placed a white-out label over AmeriCredit’s name on the application.  Through a mistake, an oversight, or a failure of the system, the Director issued a certificate of title to the Barnes without showing the lien to Auffenberg.  The Barnes sold the vehicle to Regency, which in turn sold it to Reed under financing arrangements with Mercury.  Reed, Regency, and Mercury were apparently not aware of the outstanding lien to Auffenberg.


Under section 301.190.2, RSMo Supp. 1999, when the Director issues a certificate of title, “[t]he certificate shall contain on its face . . . a statement of any liens or encumbrances which the application may show to be thereon.”  In this case, the application that the Barnes submitted to the Director did not show a lien on behalf of Auffenberg.  However, the lien perfection copy of the application submitted by Auffenberg and the assignment on the previous owner’s title certificate did show Auffenberg’s lien.


The certificate of title assigned by the Barnes to Regency, and assigned by Regency to Reed, contained an express warranty that the only lien was on behalf of Mercury.  The warranty stated:  “We hereby assign and warrant Certificate of Title of the vehicle described on the front of this Certificate of Title subject to the following lien(s) or encumbrance(s), if any, and none 

other.”  Section 301.210.1, RSMo Supp. 1999, requires that the certificate of ownership shall be endorsed “with warranty of title in form printed thereon.” 


Pursuant to section 301.600, Auffenberg’s lien was perfected on September 5, 1997, when it submitted to the Director the lien perfection copy of the application for a certificate of ownership containing the name and address of the lienholder, the date of the security agreement, and the required certificate of ownership fee.  The lien perfection copy was not delivered to the Director within 30 days after the lien was created, so the lien was perfected when the lien perfection copy was delivered to the Director.  Section 301.600.2.  Under section 301.600.1, Auffenberg’s lien is valid against subsequent transferees and lienholders who took without knowledge of the lien or encumbrance after September 5, 1997.  None of the exceptions set forth in section 301.650 apply to the lien.


A similar situation was presented in Ford Motor Credit Co. v. Pedersen.  In that case, the Director by mistake or oversight failed to show an outstanding lien when it issued a certificate of title.  The subsequent lienholder and purchaser received no notice of the outstanding lien and argued that the lien was not valid because it was not shown on the certificate of title.  The Missouri Court of Appeals for the St. Louis District held that the lien was valid against the subsequent lienholder and purchaser despite the fact that they had no notice of the lien.  Ford Motor Credit Co., 575 S.W.2d at 920.


Because Auffenberg perfected its lien on September 5, 1997, that lien is valid as a first lien on the vehicle.  Therefore, we conclude that the Director shall issue the title for the 1995 Mitsubishi showing Auffenberg as the first lienholder.


This conclusion does not affect any other forms of redress that Reed may have against other parties.  The issue of Reed’s rights against other parties is not before us, and we do not 

have authority to determine such issues.  We merely determine that the law requires the Director to note Auffenberg as the first lienholder on the certificate of title.   


SO ORDERED on January 18, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Mitsubishi Motors Credit of America, Inc., apparently repossessed the vehicle from the previous owners. 


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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