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DECISION


The peace officer certificate of Lloyd J. Rathgeber is not subject to discipline because he did not steal a plastic twelve-pack cooler and its contents.  

Procedure


The Director filed the complaint on September 18, 2002.  We convened a hearing on the complaint on March 18, 2003.  At the hearing, we took several objections under advisement.  


The Director raised a relevance objection when Rathgeber questioned his supervisor Captain Christopher Perkins about whether Perkins had referred Rathgeber to the prosecuting attorney for criminal prosecution.  “The test for relevancy is whether an offered fact tends to prove or disprove a fact in issue or corroborates other evidence.”  Pernoud v. Martin, 891 S.W.2d 528, 538 (Mo. App., E.D. 1995).  We sustain the objection because Perkins’ opinion of 

whether Rathgeber committed a crime does not tend to prove or disprove whether Rathgeber committed the conduct at issue.  


Rathgeber objected when the Director questioned him about his prior statements to Perkins.  The Director argued that such prior statements were inconsistent with his testimony, and offered to recall Perkins to prove it, but never did so.  We sustain the objection.  


The Director raised a hearsay objection when Rathgeber testified about what the Eckerts said when he stopped them.  We overrule the objection because Rathgeber offered it to explain why Rathgeber searched the Eckerts, not for the truth of what the Eckerts said.  Such testimony is not hearsay.  State v. Edwards, 740 S.W.2d 237, 244 (Mo. App., E.D. 1987).


The Director filed the last brief on July 22, 2003.  

Findings of Fact

1. Rathgeber has a peace officer certificate.  On April 6, 2002, he was employed as a park ranger at Johnson’s Shut-Ins State Park (the Park).  

2. On that date, Richard and Vicki Eckert (the Eckerts) entered the Park.  They and their children were traveling with Richard Eckert’s brother-in-law and his family.  All of the party except Richard and Vicki Eckert were in the brother-in-law’s vehicle.  Notices at the park entrance stated that the park was closed.  The Eckerts had no reservations for a campsite.  No unreserved campsites were available.  

3. Notices also stated that alcohol was forbidden in the park’s parking lots.  Richard Eckert smelled of alcohol and was intoxicated.  Vicki Eckert was drinking a mixed drink.  They were carrying a Rubbermaid “Tote 12 Cooler” (the cooler), a plastic cooler of the size to hold a 12-pack of 12-ounce cans, white with a red top.  It contained beers and a mixer for Vicki Eckert’s mixed drink.  

4. The Eckerts stopped to use a park restroom while the rest of the party went ahead.  Rathgeber saw the car and radioed to Donald Horn, a Reynolds County deputy sheriff for backup.  Riding with Horn in the Reynolds County vehicle was Bob Jordan, an emergency medical technician.  Jordan was a “ride-along,” meaning that he was not a law enforcement officer, was not an employee of the Reynolds County Sheriff’s Department, and was not assisting Horn in law enforcement duties.  He was just along for the ride.  

5. Rathgeber obtained the Eckerts’ consent to search the vehicle.  Richard Eckert opened the trunk for Rathgeber.  Rathgeber removed the cooler.  Rathgeber and Horn examined the cooler and decided to confiscate it because the alcoholic beverages were banned from the park.  Rathgeber handed the cooler to Jordan to put in Horn’s car.  Rathgeber told the Eckerts that they could pick up the cooler from the sheriff’s office the following day.  The sheriff’s department was more convenient for the Eckerts because it was open 24 hours per day.  The Park office’s hours were more limited.  

6. Rathgeber and Horn also decided to eject the Eckerts from the park.  As the Eckerts drove off, Horn noticed that Richard Eckert, who was more intoxicated than Vicki, was driving.  Horn stopped them and instructed them to switch drivers.  Horn and the Eckerts parted, the cooler still in Horn’s car.  At the end of his shift, Horn dropped Jordan off at Jordan’s residence.  He watched Jordan take the cooler into the residence.  

7. On the order of his supervisor Captain Christopher Perkins, Rathgeber later retrieved the cooler from Jordan and delivered it to Perkins.  The beers and mixer were gone.  On April 19, 2003, Perkins returned the cooler to the Eckerts.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 590.080.2.
  The Director has the burden of proving that Rathgeber committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director alleges that Rathgeber is subject to discipline for trying to deprive the Eckerts of their cooler permanently.
  

A. Stealing

The Director argues that Rathgeber is subject to discipline under § 590.080.1(2), which allows discipline if Rathgeber:

Has committed any criminal offense, whether or not a criminal charge has been filed[.]

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  The Director alleges that Rathgeber committed stealing as defined at § 570.030.1:

A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion. 

(Emphasis added.)  

The Director has not carried his burden of proving that Rathgeber tried to permanently deprive the Eckerts of their cooler.  The Director’s argument is that Rathgeber intended forever to deprive the Eckerts of the cooler by delivering it to Jordan.  On the contrary, it is clear that, when he handed the cooler to Jordan, Rathgeber believed that he had committed it to the custody 

of the Reynolds County Sheriff’s Department.  Rathgeber had every reason to assume that Jordan was riding in Horn’s car in some official capacity rather than for mere amusement.  Giving the cooler to Jordan to put in Horn’s car supports the intent to commit the cooler to the custody of the Reynolds County Sheriff’s department, and refutes any intent to steal it.
  The Director did not ask, and Horn did not volunteer, why he allowed Jordan to take the cooler home. 

The Director alleges that Rathgeber failed to fill out various forms—a citation, property receipt, and report to Perkins—that were necessary to conform to Park policy, but those forms are not necessary to negate a charge of stealing.

B. Moral Turpitude

The Director argues that Rathgeber is subject to discipline under § 590.080.1(3), which allows discipline if Rathgeber:

Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]

Moral turpitude is: 

. . . an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything `done contrary to justice, honesty, modesty, and good morals.'  

The Director argues that Rathgeber had no reason to seize the cooler, but his own witness testified that it was Park policy to seize contraband items
 like alcohol.  Given Rathgeber’s belief that he was depriving the Eckerts of their cooler and its contents only temporarily, it was not unreasonable for him to seize both and commit them to what he believed was the sheriff’s custody, instead of removing the alcohol only.  The Director alleges that Rathgeber threatened to 

arrest the Eckerts, but Richard Eckert’s testimony was that Rathgeber said that they “could be arrested”
 while Horn—who had the power of arrest—was present.  At worst, Rathgeber used poor judgment or was unclear in his communications with the Eckerts and Horn.  He committed no base, vile, or depraved act against the Eckerts and is not guilty of moral turpitude.  

Summary


Because Rathgeber’s seizure of the cooler was neither criminal nor immoral, Rathgeber is not subject to discipline under §590.080.1(2) or (3).  


SO ORDERED on August 1, 2003.



________________________________



KAREN A. WINN



Commissioner

� Sections are in the 2002 Supplement to the Revised Statutes of Missouri unless otherwise noted.


� In written argument, the Director also argues that the search violated the Fourth Amendment to the United States Constitution, even though the Eckerts consented to it.  We have no power to decide constitutional issues.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).  If we did, we would not address that issue because it is not set forth in the complaint, and we cannot find discipline for uncharged conduct.  Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  


� The Director does not argue that Rathgeber intended to make a gift of it to Jordan, and we have not found that he did.


� Transcript page 50 lines 13-14.





� Transcript page 17 lines 24-25.
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