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DECISION


Ricky E. Rapert’s peace officer license is not subject to discipline because the Director of the Department of Public Safety (“the Director”) failed to prove that Rapert committed gross misconduct indicating an inability to function as a peace officer.

Procedure


On January 30, 2004, the Director filed a complaint seeking to discipline Rapert’s peace officer license.  On September 7, 2004, we held a hearing on the complaint.  Assistant Attorney General David F. Barrett represented the Director.  John H. Goffstein, with Bartley Goffstein, LLC, represented Rapert.
  The matter was ready for our decision on November 12, 2004, when the last brief was filed.

Findings of Fact

1. Rapert is licensed as a peace officer.  His license was current and active at all relevant times.

2. On December 4, 2000, Rapert was on duty with the Jennings Police Department.  As he was walking up the stairs to the Roll Call Room, he complained about pain in his knees.  His colleague, Patrolman Robert Brooks, teased him about his knee pain.

3. Rapert removed his gun from the holster and pointed it at Brooks’ stomach, grabbed Brooks on the right side of his neck, and threatened to kill him.  Brooks believed that Rapert was “just playing and meant no harm in regards to this incident.”

4. Rapert’s actions were in violation of the Jennings Police Department’s internal rules and regulations.

5. Rapert was given a five-day suspension without pay and put on one year of probation, with instructions to seek counseling through the employer assistance program.

6. Rapert completed the probation, attended counseling, and has had no other incidents since that time.

7. Rapert apologized to Brooks on numerous occasions.  Brooks accepted his apology, and they currently work together.

8. Since the incident, Rapert has been promoted to sergeant and is considered an asset to the Jennings Police Department.

Conclusions of Law 


We have jurisdiction to hear this complaint.  Section 621.045.
  The Director has the burden of proving that Rapert has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


In the complaint, the Director cites § 590.080, RSMo Supp. 2003 (effective August 28, 2001), which states:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed;


(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person;

*   *   *


(6) Has violated a provision of this chapter or a rule promulgated pursuant to this chapter.

The Director also cites § 590.135.2, which authorizes discipline for:


(6) Gross misconduct indicating inability to function as a peace officer[.]


Although both parties argued whether there is cause for discipline under § 590.080, we apply the substantive law, § 590.135, in effect when Rapert committed the conduct.  Section 1.170, RSMo 2000; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  To indicate is to point out or point to; to be a sign, symptom, or index.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 592 (10th ed. 1993).  Inability is lack of sufficient power, resources, or capacity.  Id. at 585.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988 ) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


Rapert drew his firearm and pointed it at a fellow officer.  Without regard to his mental state, we agree with the Director that Rapert’s action was stupid, reckless, and violated the 

police department’s internal rules and regulations.  We would find cause for discipline under 

§ 590.080.2(3), RSMo Supp. 2003, if that were the statute before us.  However, the statute authorizing discipline in December of 2000 required more than recklessness; it required a specific mental state or harm.  The Director makes no argument to support a finding of gross misconduct.  Rapert argues that he did not intend to harm Brooks or anyone else, but was instead involved in a “joking incident with a co-worker.”
  There was no harm to Brooks, and Rapert argues that he lacked the egregious mental state required to find gross misconduct.


In addition, Rapert submitted letters attesting to his reputation and his promotion in the police force.  While this information would normally only be relevant at the disciplinary phase, it is some evidence to counter the assertion that Rapert’s actions have rendered him unable to function as a peace officer.  His colleagues, including Brooks, indicate that he is functioning very well.


We find that the Director failed to prove that Rapert is guilty of gross misconduct indicating an inability to function as a peace officer under § 590.135.2.  We find that § 590.080, RSMo Supp. 2003, does not apply in this case.

Summary


We find no cause to discipline Rapert’s peace officer license.


SO ORDERED on December 22, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Goffstein appeared by telephone.


	�Jt. Ex. C, Brooks’ memo of the event.  Brooks titled his memo “Horseplay” rather than anything of a more serious nature.


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Resp. Brief, at 2.
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