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State of Missouri

JESSICA L. RANDMAN,
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)
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)


vs.

)

No. 08-0755 TM



)

BOARD OF THERAPETUIC MASSAGE,
)




)



Respondent.
)

DECISION 


We deny Jessica L. Randman’s application for licensure as a massage therapist.  Randman is still on probation for criminal offenses.  
Procedure


Randman filed a complaint on April 16, 2008, challenging the Board of Therapeutic Massage’s (“the Board”) decision denying her application.  

This Commission convened a hearing on the complaint on August 27, 2008.  Randman represented herself.  Assistant Attorney General Kevin Hall represented the Board.  The matter became ready for our decision on December 4, 2008, the last date for filing a written argument.

Findings of Fact

The St. Charles County Case

1.  The Prosecuting Attorney of St. Charles County filed an information asserting that on or about December 23, 2003, Randman committed the Class C felony of forgery because she:  

with the purpose defraud [sic], used as genuine a writing, namely:  a check #450898, on the account of Insta Money, made payable to Mobil, so that it purported to have a genuineness that it did not possess.[
]  


2.  On January 21, 2005, in the Circuit Court of St. Charles County, Randman pled guilty to the crime of forgery as set forth in the information.  The court suspended the imposition of sentence and placed her on probation for five years.  

The St. Louis County Forgeries

3.  On May 11, 2005, the Prosecuting Attorney of St. Louis County filed an information asserting that Randman committed the Class C felony of forgery because:
on or about Monday, October 27, 2003 about 2:00 p.m., at 6520 Howdershell Road, in the County of St. Louis, State of Missouri, the defendant, with the purpose to defraud, used as genuine what purported to be Insta Money money order 456409 drawn on Bank of America for $150.00, knowing that it had been made so that it purported to have a genuineness that it did not possess.[
]

4.  On August 4, 2006, the Circuit Court of St. Louis County found Randman guilty upon her plea of guilty to the crime of forgery as set forth in the information.  


5.  Randman also committed an act of forgery in St. Louis County on December 8, 2003.

Revocation of Probation; Sentencing; Release

6.  Randman was unsuccessful in completing the random drug testing required by the terms of her probation in St. Charles County.  On August 10, 2006, the Circuit Court of St. Charles County revoked her probation and ordered her to be incarcerated for five years.  


7.  The Circuit Court of St. Louis County sentenced Randman to three years in prison.  The Circuit Court of St. Louis County and the Circuit Court of St. Charles County ordered the sentences imposed by those courts to run concurrently with each other.  


8.  Randman was in prison for 120 days and was released in December 2006.  Randman was placed on probation for five additional years until December 22, 2011, under the following conditions:  


1.  Any outstanding court costs, victims compensation fund and restitution balances should be paid in full.

2.  Subject is to enter and successfully complete aftercare treatment for substance abuse. 

3.  Subject shall not consume alcoholic beverages nor enter establishments where alcohol is the major item offered for sale.

4.  Subject shall consent to blood, breath, or urine tests as requested by his supervising probation officer or any other law enforcement officer. 

5.  Subject is to complete GED unless testing reveals she is unable to do so.

6.  Subject is to attend a substance abuse/self-help support group.

7.  Subject is to attend parenting classes.[
]  

9.  Randman is currently in a minimum supervision program for her probation.  

Activities After Release from Prison

10.  After her release from prison, Randman completed a chemical dependency treatment program and has participated in Parents as Teachers, as required by the terms of her probation.  


11.  Since her release from prison, Randman has participated in Let’s Start, an organization run by and for formerly incarcerated women.  Randman has been a facilitator in 
weekly support group meetings and has given speeches to school children regarding the dangers of drug addiction.    


12.  Since her release from prison, Randman became a Christian, was baptized, and attends church regularly.  

Training and Employment 

13.  Randman studied massage therapy and graduated from Sanford-Brown College in March 2008.  She earned straight As in school and was on the president’s honor roll.   


14.  636 Massage hired Randman as a part-time receptionist while waiting for her provisional license as a massage therapist.  Randman was promoted to a full-time position as administrative liaison.    


15.  Randman applied for licensure as a massage therapist, and the Board denied her application.

Conclusions of Law

We have jurisdiction to hear Randman’s complaint.
  The applicant has the burden to show that she is entitled to licensure.
  We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

I.  Cause for Denial
The Board argues that there is cause for denial under § 324.262:

1.  The board may refuse to issue, renew or reinstate any license required by sections 324.240 to 324.275 for one or any combination of causes stated in subsection 2 of this section. . . .

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license issued pursuant to sections 324.240 to 324.275 or any person who has failed to renew or has surrendered his or her license for any one or any combination of the following causes:

(1) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of the profession regulated pursuant to sections 324.240 to 324.275, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]
Section 570.090 provides:  


1.  Any person commits the crime of forgery if, with the purpose to defraud, the person:  


(1) Makes, completes, alters or authenticates any writing so that it purports to have been made by another or at another time or place or in a numbered sequence other than was in fact the case or with different terms or by authority of one who did not give such authority; or


(2) Erases, obliterates or destroys any writing; or


(3) Makes or alters anything other than a writing, including receipts and universal product codes, so that it purports to have a genuineness, antiquity, rarity, ownership or authorship which it does not possess; or


(4) Uses as genuine, or possesses for the purpose of using as genuine, or transfers with the knowledge or belief that it will be used as genuine, any writing or other thing including receipts and universal product codes, which the actor knows has been made or altered in the manner described in this section. 


2.  Forgery is a class C felony.  

A.  Qualifications, Functions or Duties of the Profession

The Board argues that the crime of forgery is reasonably related to the qualifications, functions or duties of the massage therapy profession.  Section 324.240(7), RSMo 2000, defines massage therapy” as:

a health care profession which involves the treatment of the body’s tonus system through the scientific or skillful touching, rubbing, pressing or other movements of the soft tissues of the body with the hands, forearms, elbows, or feet, or with the aid of mechanical apparatus, for relaxation, therapeutic, remedial or health maintenance purposes to enhance the mental and physical well-being of the client, but does not include the prescription of medication, spinal or joint manipulation, the diagnosis of illness or disease, or any service or procedure for which a license to practice medicine, chiropractic, physical therapy, or podiatry is required by law, or to those occupations defined in chapter 329, RSMo[.]


Unlike some professions,
 we find nothing in the statutes making good moral character a requirement for licensure as a massage therapist.
  There is no evidence in this case showing that the crime of forgery is reasonably related to the qualifications, functions or duties of the massage therapy profession. 

B.  Fraud and Dishonesty

An essential element is one that must be proven for a conviction in every case.
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Fraud is “an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.”
  Fraud and dishonesty are essential elements of forgery.  Therefore, we may deny Randman’s application under § 324.262.2(1).     
C.  Moral Turpitude

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  


We find that the crime of forgery, with the essential element of fraud, necessarily involves moral turpitude and is thus a Category 1 crime.  We may deny Randman’s application under § 324.262.2(1).  
II.  Discretion

For the reasons stated above, we may deny Randman’s application.  “May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as 
the Board, and we need not exercise it in the same way.
  The primary purpose of professional licensing is to protect the public.
  But “the license granted places the seal of the state’s approval upon the licen[see.]”


Randman has shown that she has made significant changes in her life since committing three felonies and having her probation revoked.  However, there has not been enough time for her to show sufficient rehabilitation.  Randman was released from confinement just a little over two years ago.  She is still on probation and will remain on probation for three more years unless she completes it early.  We cannot place the State’s seal of approval upon Randman, and we exercise our discretion to deny her application.     
Summary


We deny Randman’s application.

SO ORDERED on January 22, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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