Before the
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State of Missouri

JAY PURCELL,

)




)



Petitioner,
)




)


vs.

)

No. 01-1832 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On November 14, 2001, Jay Purcell filed a petition appealing the fees assessed by the Missouri Ethics Commission (Ethics) for the late filing of campaign finance disclosure reports (reports).  On February 22, 2002, Ethics filed a motion for summary determination of the petition.  To prevail on its motion, Ethics must establish facts that (i) Purcell does not dispute and (ii) entitle Ethics to a favorable decision.  Regulation 1 CSR 15-3.450(4); ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp, 854 S.W.2d 371, 380-82 (Mo. banc 1993).  We gave Purcell until March 18, 2002, to file a response, but he did not respond.  Therefore, the following facts, as Ethics’ affidavits have established them, are not in dispute. 

Findings of Fact

1. In the August 8, 2000, primary election, Purcell was a candidate for state representative and formed a campaign committee.  

2. By July 31, 2000, Ethics had not received an 8-day, pre-election report from Purcell.  On August 7, 2002, Ethics received the report, which did not bear a postmark of July 30, 2000, or earlier.  By letter dated October 11, 2000, Ethics assessed Purcell a $600 late fee.

3. By September 7, 2000 Ethics had not received a 30-day, post-election report from Purcell.  On October 10, 2000, Ethics received the report, which did not bear a postmark of September 6, 2000, or earlier.  By another letter dated October 11, 2000, Ethics assessed Purcell a $330 late fee.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  We must do whatever the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 

(Mo. banc 1990).  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).  

A.


Section 130.041.1 requires a report from:  

the candidate, if applicable, treasurer or deputy treasurer of every committee which is required to file a statement of organization, shall file a legibly printed or typed disclosure report of receipts and expenditures.  The reports shall be filed with the appropriate officer designated in section 130.026 at the times and for the periods prescribed in section 130.046. . . .

(Emphasis added.)  

Section 130.046.1 provides:

The disclosure reports required by section 130.041 for all committees shall be filed at the following times and for the following periods: 

(1) Not later than the eighth day before an election for the period closing on the twelfth day before the election if the committee has made any contribution or expenditure either in support or opposition to any candidate or ballot measure[.] 

(Emphasis added.)  July 31, 2000, was the eighth day before the August 8, 2000, primary election.  Purcell did not file the report for six days after it was due.  Section 105.963.2(1) provides:

(1) Any candidate for state or local office who fails to file a campaign disclosure report required pursuant to subdivision (1) of subsection 1 of section 130.046, RSMo, other than a report required to be filed with a local election authority as provided by section 130.026, RSMo, shall be assessed by the executive director a late filing fee of one hundred dollars for each day that the report is not filed[.]

(Emphasis added.)  Under that section, Purcell is liable for a late filing fee of $600.  

 Section 130.046.1(2) requires a report to be filed:

(2) Not later than the thirtieth day after an election for a period closing on the twenty-fifth day after the election, if the committee has made any contribution or expenditure either in support of or opposition to any candidate or ballot measure[.]

(Emphasis added.)  The 30th day after the August 8, 2000, primary election was September 7, 2000.  Purcell did not file the 30-day, post-election report until October 10, 2000, which was 33 days after it was due.  Section 105.963.1 provides:

1.  The executive director shall assess every candidate for state or local office failing to file with a filing officer . . . a campaign disclosure report as required by chapter 130, RSMo . . . a late filing fee of ten dollars for each day after such report is due to [Ethics].
 

(Emphasis added.)  Under that section, Purcell is liable for a late filing fee of $330.

B.


In his petition, Purcell asks to be forgiven the fees under the affirmative defense of good faith.  Section 105.963.7 provides:  

7.  If any candidate fails to file a campaign disclosure report in a timely manner and that candidate is assessed a late filing fee, the candidate, candidate committee treasurer or assistant treasurer may file an appeal of the assessment of the late filing fee with [Ethics].  [Ethics] may forgive the assessment of the late filing fee upon a showing of good cause.  Such appeal shall be filed within ten days of the receipt of notice of the assessment of the late filing fee.

As noted above, we are re-making the assessments.  J.C. Nichols Co., 796 S.W.2d at 20-21.  Therefore, we apply the same law that Ethics applies, and we have the same degree of discretion that Ethics has.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  Therefore, we decide whether Purcell has shown good cause to forgive the assessment.  


However, our Regulation 1 CSR 15-3.450(4)(F) provides:


(F) Defense Required. When a party supports a motion under this section with affidavits or other evidence, an adverse party’s response shall not rest upon the mere allegations or denial of the adverse party’s pleadings.  The adverse party’s response shall set forth specific facts showing that there is a genuine issue of material fact for hearing and support these facts by affidavit or other evidence.  If the adverse party does not so respond, the commission shall enter summary determination, if appropriate, against it.

Purcell did not support his defense with affidavits or other evidence as that regulation requires, nor does he deny that the report was late.  


Even if he had supported his defense as our regulation requires, his defense does not constitute “good cause.”  Purcell’s petition states that he is a hard-working citizen of limited means, that the campaign was difficult and hectic, that a move just after the election 

compounded the difficulty of current reporting, and that he did not intend to violate the law.  Purcell does not plead special circumstances or insurmountable difficulty.  We do not doubt 

Purcell’s honesty, but the difficulties inherent in any political campaign do not constitute good cause for forgiving the assessment.  

Summary


We conclude that because Purcell did not file the 8-day, pre-election report for six days after it was due, he is liable for a $600 late fee.  We conclude that because Purcell did not file the 30-day, post-election report for 33 days after it was due, he is liable for a $330 late filing fee.


SO ORDERED on March 26, 2002.




_______________________________




SHARON M. BUSCH




Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.


�That statute also allows the assessment of a $100-per-day fee upon a certain notice, but no such assessment is before us.    
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