Before the

Administrative Hearing Commission

State of Missouri


[image: image1.wmf]
STEVEN CURTIS PRESSON ASK  Petitioner?  \* MERGEFORMAT ,
)



)



Petitioner,
)




)


vs.

)
No.  ASK  "Case no.?"  \* MERGEFORMAT  12-1840 DI



)

DIRECTOR ASK  Respondent?  \* MERGEFORMAT , DEPARTMENT OF 
)

INSURANCE, FINANCIAL INSTITUTIONS
)

AND PROFESSIONAL REGISTRATION, 
)




)


Respondent.
)

DECISION

We find that the Director of Insurance, Financial Institutions and Professional Registration (“the Director”) has cause to deny a motor vehicle extended service contract producer license to Steven Presson AUTOTEXTLIST  \* Upper  \* MERGEFORMAT .
Procedure

On September 17, 2012, the Director (“the Director”) denied Steven Presson’s (“Presson”) application for a motor vehicle extended service contract producer (“application”) license.  Presson filed a complaint with the Commission on October 9, 2012.  The Director filed a motion for summary decision on February 22, 2013.  We gave Presson until March 11, 2013, to file a response, but he did not file a response. 

Regulation 1 CSR 15-3.446(6) provides that we may decide this case without a hearing if the Director establishes facts that Presson does not dispute and entitle the Director to a favorable decision. The parties may establish facts through admissible evidence.

By failing to respond to the Director's motion, Presson has not disputed the evidence the Director submitted in support of his motion for summary decision.  That evidence includes certified copies of court records and the Director’s authenticated records.  Therefore, we make our findings of fact from the undisputed evidence submitted by the Director in support of his motion.
Findings of Fact

Presson’s Criminal History
1. On October 5, 2001, Presson pled guilty to the Class D felony of driving while intoxicated (“DWI”)
 in the Circuit Court of St. Charles County.  Presson was sentenced to five years in the Missouri Department of Corrections.

2. On March 16, 2004, Presson pled guilty to the Class D felony of DWI
 in the Circuit Court of St. Louis County.  Presson was sentenced to three years in the Missouri Department of Corrections.

3. On October 12, 2004, Presson pled guilty to one misdemeanor count of passing a bad check
 in the Circuit Court of Randolph County.  Presson was fined $25.00.

4. On November 7, 2005, Presson pled guilty to a Class D felony count of passing bad checks
 in the Circuit Court of St. Charles County.  The trial court sentenced Presson to three years in the Missouri Department of Corrections, suspended the execution of sentence, and placed him on five years’ probation.

5. On December 2, 2011, Presson was arraigned on one count of DWI (chronic offender),
 a Class B felony, in the Circuit Court of St. Charles County, case no. 1111-CR02528-01. The information in that case was filed on November 14, 2011.

6. On March 20, 2012, the prosecutor amended the information to add a second count of DWI (chronic offender),
 a Class B felony.

Presson’s application 
7. Presson signed his application on December 8, 2011.  The application was notarized on that same date.  The Director received the application on December 19, 2011.
8. On that application, in the section “Background Information,” the Director asked: “Have you ever been convicted of a crime, had a judgment withheld or deferred, or are you currently charged with committing a crime?” Presson checked the “yes” box next to this question.
9. The application defined “crime” as “a misdemeanor, felony or a military offense.”  The application allowed applicants to “exclude misdemeanor convictions involving driving under the influence (DUI) or driving while intoxicated (DWI), driving without a license, reckless driving, or driving with a suspended or revoked license and juvenile offenses.”
10. If an applicant answered yes, he was required to submit a written statement explaining each offense, a copy of the charging document for each offense, and a copy of the official document resolving each offense.

11. Presson attached a letter to his application stating that he had prior convictions for DUI. He did not identify those convictions or attach any other documentation.
12. Presson sent a letter dated January 26, 2012, to the Director.
  The Director received that letter on January 30, 2012.  In that letter, Presson stated that he had felony convictions for DWI due to his alcohol addiction. Presson also stated that he had a 2003 conviction for passing a bad check. Presson explained the bad check conviction by explaining that his then-business partner drew unauthorized funds out of the company account.

13. Presson did not state on the application or in his letters that he had one pending charge for the Class B felony of DWI.

14. The Director denied Presson’s application on September 17, 2012, because Presson failed to disclose the St. Charles County charges for DWI (chronic offender) and because Presson had been convicted of three felonies.

Conclusions of Law
We have jurisdiction under § 621.045.
  The Director argues that he was entitled to deny Presson’s application under § 385.209.1.  That statute states, in relevant part:

The director may … refuse to issue … a registration or license under sections 385.200 to 385.220 for any of the following causes, if the applicant … has:

*****

(3) Obtained or attempted to obtain a license through material misrepresentation or fraud;

*****

(5) Been convicted of any felony[.]
A.  Misrepresentation

The Director argues that Presson failed to disclose in his application two pending charges for the Class B felony of DWI (chronic offender).  The Director argues that this constitutes “material misrepresentation or fraud” under § 385.209.1(3).
Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
 The dictionary definition of “material” is “having real importance or great consequences[.]”
 Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.

We agree that Presson failed to disclose one felony charge of DWI (chronic offender). That charge was filed on November 14, 2001, and Presson was arraigned on that charge on December 2, 2011.  Presson signed and swore to the truth of his application on December 8, 2011.  We find that Presson’s failure to inform the Director about this pending charge was misrepresentation and that the misrepresentation was material.  The existence of a Class B felony charge for DWI, especially considering Presson’s history of DWI convictions, was a factor having substantial importance to the Director in determining whether to grant Presson’s application.
We disagree with the Director that Presson failed to disclose two counts of DWI (chronic offender).  The records that the Department provided show that only one count was pending on January 23, 2012, over one month after Presson filed his application.  Even though a second count of DWI (chronic offender) was filed on March 20, 2012, the Director has provided no evidence that the second count existed at the time of Presson’s application.  The Director also has not argued that Presson had a duty to amend his application.  Thus, there is no basis in the record to find that Presson failed to disclose two counts of DWI (chronic offender) on his application. 
We conclude that Presson’s failure to disclose on his application that he was charged with one count of DWI (chronic offender), a Class B felony, was a material misrepresentation and constitutes cause to deny him a license.

B.  Presson’s felony convictions

The Director argues that he properly denied Presson’s application under § 385.209.1(5) because Presson was convicted of three felonies.  The Director has presented certified court records proving that Presson pled guilty to, and was sentenced for, three felonies.
A criminal conviction occurs when a judgment has been pronounced upon a verdict.
 Here, the trial courts sentenced Presson for each of his felonies. The imposition of sentence creates a final judgment and thus a conviction.  A suspended execution of sentence, as in the passing bad checks case, is a conviction.
  We conclude that Presson was convicted of these felonies and that his three convictions constitute cause to deny him a license.

C.  Discretion

Under § 385.209.2, “the director shall retain discretion in refusing a license or renewal and such discretion shall not transfer to the administrative hearing commission.”  We therefore have no discretion to decide whether Presson should receive a license.  Our determination that there is cause to deny Presson a license ends our role in this case.
Summary
We find cause to deny Presson’s application under § 385.209.1(3) and (5).
SO ORDERED on March 25, 2013.
[image: image2.png]SREENIVASA RAO DANDAMUDI
Commissioner





� 1 CSR 15-3.446(6)(B).


� § 577.010 (2000) and § 577.023.3 (2000).


� § 577.010 (2000) and § 577.023.3 (Supp. 2002).


� § 570.120.4 (Supp. 2002).


� § 570.120.4(1) (Supp. 2002).


� § 577.010 (2000) and § 577.023.5 (Cum. Supp. 2012)


� § 577.010 (2000) and § 577.023.5 (Cum. Supp. 2012)


� Presson dated his letter January 26, 2011.  It appears that Presson erred in stating 2011 and that he meant 2012.


�Statutory citations are to the 2012 Cumulative Supplement to the Missouri Revised Statutes unless otherwise noted.


� MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 794 (11th ed. 2004).


� Id. at 765.


� State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).


� Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. 1993).


� “When a court suspends the execution of sentence, only the act of executing the sentence has been suspended; a criminal conviction has been entered and the sentence has been assessed.” Edwards v. State, 215 S.W.3d 292, 295 (Mo. App. S.D. 2007), quoting Taylor v. State, 25 S.W.3d 632, 633 (Mo. App. E.D. 2000).
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