Before the

Administrative Hearing Commission

State of Missouri

PHILLIP PRATER,
)



)



Petitioner,
)




)


vs.

)

No. 02-1043 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On June 27, 2002, Phillip Prater filed a petition appealing the Director of Revenue’s (Director) final decision denying in part Prater’s motor fuel tax refund claim.  


On July 10, 2002, the Director filed a motion to dismiss the petition.  The Director argues that Prater’s petition shows that he did not file the refund claim in time for the full refund that was requested.  We grant such a motion if, taking as true every factual allegation in the petition, we still could not grant any relief.  Berkowski v. St. Louis County Bd. of Election Comm’rs, 854 S.W.2d 819, 823 (Mo. App., E.D. 1993); 1 CSR 15-3.430(5) and 3.450(4)(C).  


We gave Prater until July 31, 2002, to file a response to the motion, but he did not respond.  The following facts are set forth in Prater’s petition and are not in dispute.

Findings of Fact

1. On June 11, 2002, Prater mailed to the Director an application for a refund of $144.16 in motor fuel tax on the purchase of 848 gallons of gasoline from Millstone Marina.  

The application indicated that Prater purchased 317.4 gallons of gasoline from Millstone Marina on or before June 2, 2001, and 530.6 gallons on or after June 30, 2001.  Prater was the consumer of the gasoline.

2. By letter dated June 14, 2002, the Director denied the portion of the refund claim for purchases made more than one year before the application for refund was mailed to the Director.  The Director granted the portion of the refund claim for purchases made less than one year before the mailing of the application for refund, and the Director mailed a refund check to Prater in the amount of $90.20 ($.17 per gallon for 530.6 gallons). 

Conclusions of Law


We have jurisdiction to hear Prater’s petition.  Section 621.050.1.
   Prater has the burden to prove that the law entitles him to a refund.  Section 621.050.2.  As the defending party, the Director shows his right to a favorable decision on a claim by establishing facts that negate any element of that claim.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 381 (Mo. banc 1993).


The Director argues that the portion of the refund claim for gasoline purchased on or before June 6, 2001,
 was correctly denied because the refund claim was submitted over one year past the date of purchase and past April 15, 2002.  The Director cites section 142.824.1, which provides in part:

To claim a refund in accordance with section 142.815, a person shall present to the director a statement containing a written verification that the claim is made under penalties of perjury and lists the total amount of motor fuel purchased and used for exempt purposes.  The claim shall not be transferred or assigned and shall 

be filed not more than three years after the date the motor fuel was imported, removed or sold if the claimant is a supplier, importer, exporter or distributor.  If the claim is filed by the ultimate consumer, a consumer must file the claim within one year of the date of purchase or April fifteenth following the year of purchase, whichever is later.  The claim statement shall be supported by the original sales slip, invoice, or other documentation as approved by the director[.]

(Emphasis added.)


The Director argues that Prater admits the dates of the purchases in his petition and that there is no dispute that the refund claim was untimely with respect to purchases of gasoline on or before June 6, 2001.  Prater’s petition states that his copy of the claim form that he received from the marina did not show that there was a time limit on filing and that the form should be provided directly to the purchaser, not through the marina.  However, we have no power to superintend another agency’s procedures.  Missouri Health Facilities Review Comm. v. Administrative Hearing Comm’n, 700 S.W.2d 445, 450 (Mo. banc 1985).  The law does not provide an exception as requested by Prater, nor does it provide any authority for us to make an exception.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985). 


Prater’s refund claim was untimely under section 142.824.1 with respect to fuel purchases on or before June 6, 2001.  Therefore, we grant the Director’s motion and dismiss the petition.


SO ORDERED on August 5, 2002.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.





	�The Director’s reference to the date of June 6, 2001, appears to be a harmless typographical error.  The refund application indicates that purchases on June 2, May 6, and April 20, 2001, were all more than one year before the application was submitted.  
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