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)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on 

February 23, 2001, seeking this Commission’s determination that the peace officer certificate of Paul E. Ponder is subject to discipline for gross misconduct indicating an inability to function as a peace officer.


On October 17, 2001, the parties submitted the case on a stipulated record.  The testimony of various witnesses was thus submitted in document form, and videotapes of depositions of the primary witnesses for the Director were also submitted.  Assistant Attorneys General Theodore A. Bruce and Da-Niel Cunningham represented the Director.  Rick Barry, with Rick Barry, P.C., represented Ponder.  The matter became ready for our decision when the last written brief was filed on December 19, 2001.

Findings of Fact

1. Ponder holds peace officer Certificate No. ###-##-####.  That certificate is, and was at all relevant times, current.  Ponder was employed as a police officer with the City of Webster Groves at the time of the incident in question.   

2. In the summer of 2000, while on duty with fellow Webster Groves police officer Steven C. Ceriotti, Ponder first encountered two high school girls who were acquainted with Ceriotti.  The girls drove up as Ponder and Ceriotti were sitting with their cars parked in a parking lot.  K.Y. was 16 years old.
    J.S. turned 17 years old on July 23, 2000.  Both girls were students at Webster Groves High School.    

3. Ponder invited Ceriotti and the girls to go to his home in Webster Groves the next weekend to use Ponder’s hot tub because Ponder’s wife and children would be out of town.  Ceriotti arrived with the girls the next Friday night.  J.S. was 17 years old at that time.  Ponder was home, and was not on duty as an officer.  Ponder let them into his home.  The girls changed into their swimsuits in the bathroom, and then went outside and got in the hot tub.  Ceriotti and Ponder also got in the hot tub.  

4. At some point, Ponder and Ceriotti removed their shorts and were naked in the hot tub with the two young women.  Ponder, encouraging the girls to “get naked,” stated, “You can’t have a hot tub party without being naked.”  The girls complied, at least partly.  Of the four bathers, K.Y. was the only one wearing any clothing, which was the lower piece of her two-piece swimsuit.       

5. While in the tub, Ceriotti massaged and kissed K.Y.  

6. At some point, J.S. sat on Ponder’s lap in the hot tub.  Ponder massaged her breasts.  J.S. was uncomfortable with this conduct.  She got out of the hot tub and went inside to change into her clothes.  

7. Ponder went in the house, and tilted his head in an attempt to kiss J.S.  J.S. rebuffed this advance, which she found “gross” because Ponder was 42 years old.  J.S. went outside to get K.Y. so they could leave.  The girls and Ceriotti left Ponder’s home together.  

Conclusions of Law


We have jurisdiction to decide whether Ponder’s peace officer certificate is subject to discipline.  Section 621.045.
  The Director has the burden to show that Ponder’s certificate is subject to discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989). 


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  


The Director alleges that Ponder’s certificate is subject to discipline under section 590.135.2(6), which provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *   


(6) Gross misconduct indicating inability to function as a peace officer[.] 


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.” Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 

(Mo. App., E.D. 1988).  The term “gross” indicates that an especially egregious mental state or harm is required.  Id. at 533.  “Indicate” means: 

1  a : to point out or point to  b : to be a sign, symptom, or index of <the high fever ~ a serious condition> 

Merriam-Webster’s Collegiate Dictionary 592 (10th ed. 1993).  Inability is lack of sufficient power, resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


We note that Ponder’s conduct may not have been illegal.  J.S. was (just barely) of age to have consensual sexual contact.  See section 566.068.1 (child molestation is sexual contact, including touching the breast of a female, with a person who is less than seventeen years of age).  Ponder’s conduct may have constituted sexual misconduct in the second degree under section 566.093, which provides:  


1.  A person commits the crime of sexual misconduct in the second degree if he: 


(1) Exposes his genitals under circumstances in which he knows that his conduct is likely to cause affront or alarm; or


(2) Has sexual contact in the presence of a third person or persons under circumstances in which he knows that such conduct is likely to cause affront or alarm.  


The evidence may not be clear whether Ponder exposed his genitals, or whether exposing his genitals or having sexual contact caused affront or alarm to those present.  However, Ponder was naked in the hot tub with the young women.  After encouraging the girls to get naked, he fondled J.S.’s breasts.  J.S. felt uncomfortable.  She got out of the tub, resisted his attempt to kiss her in the house, and got K.Y. so they could go home.  In addition, even though Ponder did not have sexual contact with K.Y., she was not of age to have consensual sexual contact, and Ponder acted in concert with Ceriotti in their activities with these girls.  Finally, both girls were high school students in the municipality where Ponder and Ceriotti were employed.  Police officers must be held to a high standard.  They have a duty not only to uphold and enforce the laws, but to maintain public respect for the laws and for law enforcement.  Ponder placed himself into a risky situation and demonstrated a lack of respect for the feelings of very young, vulnerable women.  He also disregarded the impression that his conduct could make upon the girls’ parents and the community by which he was employed.  Although he was not on duty the night of the hot tub party, he had met the girls through his employment, and he then used that situation for his own gratification by engaging in very risky (if not illegal) conduct that made a young, vulnerable woman feel uncomfortable.  Ponder tarnished his community’s respect for law enforcement.  Ponder committed gross misconduct.  


The gross misconduct must “indicate” an inability to function as a peace officer.  The Director is not required to prove a complete inability to function as a peace officer.  Ponder’s behavior points toward a lack of respect for legal standards, even if his conduct was not illegal.  According to his version of the story, he did not know the ages of the girls until they were all in the hot tub together.  Certainly, as a police officer, he would have a duty to determine the legality of his own conduct.  If he was aware of K.Y.’s age, he facilitated highly questionable and risky 

behavior on Ceriotti’s part.  Ponder provided the hot tub, hosted the party, and encouraged the girls to get naked.  If he was not aware of the girls’ ages, he should have been.  A police officer, being aware of the legal consequences of sexual contact with underage persons, should take steps to ensure that his behavior does not violate the law, not just trust to ignorance and luck.  Further, Ponder showed a total disregard for his duty to encourage public respect for the law and law enforcement.  Therefore, Ponder committed gross misconduct indicating an inability to function as a peace officer.  


Ponder argues that the Director cannot discipline him for private acts.  Ponder cites cases involving a constitutional right to privacy.  This Commission is obligated to apply section 590.135.2(6) as written.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Ponder may argue his constitutional claims to an appropriate court if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).  


We find cause to discipline Ponder’s peace officer certificate for gross misconduct indicating an inability to function as a peace officer.  

Summary


We conclude that there is cause to discipline Ponder’s peace officer certificate under section 590.135.2(6).


SO ORDERED on February 28, 2002.



________________________________



KAREN A. WINN



Commissioner

	�We use the initials of the girls to protect their identities.  


�Statutory references are to the 2000 Revised Statutes of Missouri.
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