Before the

Administrative Hearing Commission

State of Missouri

POLLOCK FOODS, INC., 
)

d/b/a RONNIE’S MARKET,
)



)



Petitioner,
)




)


vs.

)

No. 00-0051 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On January 10, 2000, Pollock Foods, Inc., d/b/a Ronnie’s Market, (Pollock) filed a petition appealing the Director of Revenue’s denial of a sales tax refund claim.


On February 4, 2000, the Director filed a motion, with an affidavit, to dismiss the petition.  The motion argues that Pollock did not file the refund claim with the Director in time.  Our Regulations 1 CSR 15-3.430(5) and 1 CSR 15-3.450(4)(C) provide that we may decide this case without a hearing if the Director establishes facts that (a) Pollock does not dispute and 

(b) entitle the Director to a favorable decision.  Section 536.073.3, RSMo Supp. 1999;
 

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 

(Mo. banc 1993).


We gave Pollock until February 28, 2000, to respond to the motion, but he did not respond.  Therefore, we conclude that Pollock does not dispute the following facts.

Findings of Fact

1. From October 1, 1997 to September 30, 1998 (the period), Pollock collected and remitted tax to the Director on retail sales of food. 

2. On October 7, 1999 – after September 30, 1999 – Pollock’s refund claim for taxes remitted during the period (the claim) arrived at the Director’s office.  

3. By decision dated December 20, 1999, the Director denied the claim.  

Conclusions of Law


Section 621.050.1 provides that we can hear Pollock’s appeal.  However, we cannot grant a refund claim that has not first been timely raised with the Director.  Matteson v. Director of Revenue, 909 S.W.2d 356, 360-61 (Mo. banc 1995).  


Section 144.014.3, RSMo Supp. 1999, provides the time limit for Pollock’s claim:

Any person required to collect and remit the sales or use tax on food pursuant to the provisions of this section shall be entitled to a refund from the general revenue fund equal to three percent of all state and local sales and use taxes collected by such person on or after October 1, 1997, and prior to September 30, 1998, and remitted by such person on or before the date when the same becomes due in accordance with the provisions of sections 144.080, 144.081, 144.090 and 144.655, on the retail sale of food as defined in this section.  This refund shall be in addition to the amount allowed in section 144.140 and shall be made without interest.  Such refund shall be made only if such person files a correctly completed claim for refund on or before September 30, 1999, accompanied by such information as the director may require. . . . 

(Emphasis added.)  Pollock asks us to reconsider the Director’s denial of its refund claim under that statute.  However, neither the Director nor this Commission has the power to extend a deadline set by statute.  Fehrman v. Blunt, 825 S.W.2d 658, 660 (Mo. App., E.D. 1992).  


Therefore, we grant the Director’s motion and dismiss the petition.  


SO ORDERED on March 30, 2000.



____________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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