Before the

Administrative Hearing Commission

State of Missouri

JAMES PLETKA,
)



)



Petitioner,
)




)


vs.

)

No.   09-0955 PO



)

DIRECTOR OF THE DEPARTMENT OF
)
PUBLIC SAFETY,

)




)



Respondent.
)

DECISION
There is cause to deny the application of James Pletka to enter into a basic training course because he committed a criminal offense.
Procedure

On July 8, 2009, Pletka filed a complaint to appeal the Director of the Department of Public Safety’s (“the Director”) denial of his application to enter into a basic training course.  On July 16, 2009, the Director filed an answer.  On July 27, 2009, we held a hearing.  Pletka appeared without counsel.  Assistant Attorney General Christopher R. Fehr appeared for the Director.  At the hearing, we granted the Director's motion to allow him to amend by interlineation paragraph 7 of his answer to change “the petitioner threw a brick through the window” to “the petitioner slashed the tires.”
Findings of Fact
1.
On July 9, 2005, Pletka slashed two tires on a motor vehicle belonging to Shaun O’Hara, causing $105 worth of damage.  Pletka knew that slashing the tires would cause damage.
2.
On September 21, 2005, Pletka pled guilty to an amended charge of the Class B misdemeanor of property damage in the second degree in the Circuit Court of Cape Girardeau County.  The court found Pletka guilty, suspended the imposition of sentence, and placed Pletka on probation for two years.
3.
On April 10, 2006, the court released Pletka from probation.

4.
In June 2009, Pletka applied to the Director for entrance into a basic training course.

5.
By letter dated June 15, 2009, the Director informed Pletka of the denial of his application. 

Conclusions of Law

We have jurisdiction of Pletka's appeal.
  Pletka has the burden of proving facts that show he is qualified to enter into a basic training course.
  The Director’s answer provides notice of the facts and law at issue.
  
The Director relies upon § 590.100, which provides: 


1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.

The Director cites § 590.080.1(2), authorizing discipline of any peace officer who “[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]”  An offense is “any felony, misdemeanor, or infraction.”
  Misdemeanors and felonies are criminal offenses.

The Director argues that Pletka committed the criminal offense of property damage in the second degree.  Section 569.120
 provides:
1.  A person commits the crime of property damage in the second degree if:
(1) He knowingly damages property of another; 
*   *   *
2.  Property damage in the second degree is a class B misdemeanor.
The Director submitted evidence in the form of court records showing that Pletka pled guilty to the crime of property damage in the second degree for having slashed the tires on O’Hara’s motor vehicle.  A guilty plea with a suspended imposition of sentence constitutes an “admission,” or “declaration against interest,” for purposes of a civil proceeding, which the defendant may explain.
  In his complaint and at our hearing, Pletka admitted and took full responsibility for his wrongdoing.  

The evidence shows that Pletka committed the criminal offense of property damage 
in the second degree.  If he were licensed, this would be grounds to discipline Pletka under 
§ 590.080.1(2).  Therefore, there is cause to deny Pletka's application under § 590.100.1.
Pletka asks for leniency.  Since the crime, he has graduated from college, gone to weapons training, and kept out of trouble.  In licensing cases under §§ 590.010 to 590.195, we do 
not have discretion to grant a license to a fully rehabilitated applicant.  That discretion rests with the Director: 
3.  Any applicant aggrieved by a decision of the director pursuant to this section may appeal within thirty days to the [Commission], which shall conduct a hearing to determine whether the director has cause for denial, and which shall issue findings of fact and conclusions of law on the matter.  The [Commission] shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the application subject to probation or deny the application when cause exists pursuant to this section. . . .
4.  Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application.  If the licensee fails to appear at the director's hearing, this shall constitute a waiver of the right to such hearing.[
]
Summary

There is cause to deny Pletka’s application to enter into a basic training course under 

§§ 590.100.1 and 590.080.1(2).


SO ORDERED on August 26, 2009.


________________________________



JOHN J. KOPP 


Commissioner
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