Before the

Administrative Hearing Commission

State of Missouri

SHARON PISKORSKI,
)




)



Petitioner,
)




)


vs.

)

No. 02-0344 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On February 28, 2002, Sharon Piskorski filed a verified petition appealing the Director of Revenue’s denial of a claim for a refund of tax paid on a replacement motor vehicle.  On May 2, 2002, Piskorski filed a letter asking that we decide her petition on the facts to which she has attested.  We treat her request as a motion for summary determination of the petition.  Our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case in either party’s favor if the record contains undisputed facts that entitle a party to a favorable decision.  Section 536.073.3; 
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  The Director filed a response on June 28, 2002.  The parties do not dispute the following facts.  

Findings of Fact

1. Piskorski is the grantor, trustee, and beneficiary of the Ronald J. Piskorski and Sharon Piskorski Joint Revocable Living Trust (the Trust), which she created as an estate planning device.  

2. Piskorski sold a motor vehicle (the original vehicle) that was titled in her name, and bought a vehicle (the subsequent vehicle) that she titled in the Trust’s name.  

3. Piskorski filed a claim for a refund of sales taxes, which the Director denied by letter dated February 22, 2002.  

Conclusions of Law


We have jurisdiction to hear Piskorski’s petition.  Section 621.050.1.  


Piskorski claims a refund of the sales tax she paid on the purchase of the subsequent vehicle.  One who buys a motor vehicle must pay tax to the Director on the purchase.  Section 144.070.1.  The tax is calculated on the purchase price.  Sections 144.020, RSMo Supp. 2001, and 144.440.  However, section 144.025.1 reduces that purchase price, and thus the tax, on the subsequent vehicle if the buyer sells another vehicle.  Section 144.025.1 provides:


[I] n any retail sale . . . where any article is taken in trade as a . . . part payment on the purchase price of the article being sold, the [sales] tax . . . shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in[.]  This section shall also apply to motor vehicles . . . sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added).  If the seller of the original vehicle and the buyer of the subsequent vehicle are the same entity, a refund is due.  The parties dispute whether in the instant case the law deems the seller (Piskorski) and the buyer (the Trust) to constitute the same person or separate persons.    

Piskorski argues that she is both the seller of the original vehicle and the buyer of the subsequent vehicle because she is the Trust’s grantor, trustee, and beneficiary.  Her argument is correct, in general.  In Farris v. Boyke, 936 S.W.2d 197, 200 (Mo. App., S.D. 1996), the court stated:  “A trust is not a legal entity.  The trustee is the legal owner of the trust property, in which the beneficiaries have equitable ownership.”  In other words, the law generally regards a trust as a relationship between persons, like a bank account, but not as a separate person itself.  

However, the Director cites an exception to that general rule in the sales tax statutes.  The term “seller” is defined at section 144.010(11), RSMo Supp. 2001:


“Seller” means a person selling or furnishing tangible personal property or rendering services, on the receipts from which a tax is imposed pursuant to section 144.020[.]

(Emphasis added).  Section 144.010(6), RSMo Supp. 2001, provides the following definition for “person:”

“Person” includes any individual, firm, copartnership, joint adventure, association, corporation, municipal or private, and whether organized for profit or not, state, county, political subdivision, state department, commission, board, bureau or agency, except the state transportation department, estate, trust, business trust, receiver or trustee appointed by the state or federal court, syndicate, or any other group or combination acting as a unit, and the plural as well as the singular number[.]

Under those provisions, a trust is as much of a person as an individual.  Piskorski and the Trust were not “acting as a unit” in either transaction because Piskorski sold her vehicle and the Trust bought its own.  Therefore, we conclude that Piskorski and the Trust are separate “persons” for purposes of sales tax only, pursuant to section 144.025.1.
  

Summary


Because Piskorski did not buy the subsequent vehicle, and the Trust did not sell the original vehicle, neither one is entitled to a refund of sales tax.  We cancel the hearing.


SO ORDERED on July 18, 2002.




________________________________




WILLARD C. REINE




Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�We do not intend for this analysis to extend to any other type of tax.
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