Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF 
)

PUBLIC SAFETY,
)


)



Petitioner,
)




)


vs.

)

No.  05-0182 PO



)

CHAD E. PICKENS,

)




)



Respondent.
)

ORDER 


We grant part of the Director of Public Safety’s (“the Director”) motion for summary determination.  There is cause to discipline Chad E. Pickens under § 590.080.1(2), RSMo Supp. 2004,
 for committing the criminal offenses of driving while intoxicated and driving with excessive blood alcohol content.  We deny the remainder of the motion.

As the Director requests,
 we will hold the hearing scheduled for September 12, 2005, to allow the Director to present evidence on the allegations in the complaint for which we have denied the motion for summary determination.

Procedure


On February 4, 2005, the Director filed a complaint seeking cause to discipline Pickens’ peace officer license.  After Pickens answered, the Director filed a motion for summary determination on July 29, 2005.  Pickens filed suggestions in opposition on August 11, 2005.  
Findings of Fact

1.
Pickens held a Class A peace officer license from the Director during the times relevant to these findings.
2.
At around 6 a.m. on December 28, 2003, Pickens drove a motor vehicle, a 2000 Toyota 4-Runner, on US 69 in Jackson County under the influence of alcohol.  His blood alcohol content was at least 0.14 percent.  Pickens crashed into two concrete pillars along the highway, causing heavy damage to the vehicle.  He left the vehicle and walked up an embankment to I-435.  
3.
Shortly after the crash, the investigating officers followed Pickens’ footprints to find him standing next to I-435 and attempting to use his cellular telephone.  When one of the officers told Pickens to stop, Pickens shouted, “K.C.P.D.  I’m K.C.P.D.  It’s all right.”  The officer smelled a strong odor of alcohol on Pickens.  Pickens’ eyes were bloodshot and glassy.  When asked what happened, Pickens stood silently.  When he began talking, Pickens' speech was extremely slurred.  Pickens swayed and wobbled when he walked.
4.
The police arrested Pickens and took him to the Liberty Hospital emergency room.  There, Pickens told police that he was driving westbound on US 69 when he started to light a cigarette and another vehicle caused him to strike the bridge pillar.  
5.
At 7:34 a.m., Pickens gave a blood sample that showed he had a blood alcohol content of 0.14%.  
Conclusions of Law


Section 621.045 gives us jurisdiction of the complaint.  The Director has the burden to prove that Pickens has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Director alleges that Pickens committed three related criminal offenses on December 28, 2003, and four related criminal offenses on March 17 and 18, 2004.  The Director cites 

§ 590.080.1(2) and (6), RSMo Supp. 2004, which state:


1.  The director shall have cause to discipline any peace officer licensee who:
*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed;
*   *   *

(6) Has violated a provision of this chapter or a rule promulgated pursuant to this chapter.
Our Regulation 1 CSR 15-3.440(3)(B)3 provides:


A.  The commission may grant a motion for summary determination if any party establishes facts that entitle any party to a favorable decision on all or any part of the complaint, and no party raises a genuine issue as to such facts.

B.  A party may establish a fact, or raise a genuine issue as to any fact, by stipulation, pleading of the adverse party, discovery response of the adverse party, affidavit, or other evidence admissible under the law.

C.  Except in response to a motion that relies solely on the pleadings, a party shall not rely solely on its own pleading to establish a fact, or to raise a genuine issue as to any fact.
I.  Licensed Status
In his answer and in his suggestions in opposition to the motion for summary determination (“suggestions in opposition”), Pickens admits that he has a Class A peace officer license and was so licensed at the time of the alleged conduct.

II.  Crimes on December 28, 2003


The Director contends that the exhibits that he attached to his motion for summary determination show that he is entitled to a favorable decision that Pickens committed the crimes of operating a motor vehicle while intoxicated, § 577.010, operating a motor vehicle with eight-hundredths of one percent or more by weight of alcohol in such person’s blood, § 577.012, RSMo Supp. 2004, and leaving the scene of a motor vehicle accident, § 577.060.  Those statutes provide:

Section 577.010:

1.  A person commits the crime of "driving while intoxicated" if he operates a motor vehicle while in an intoxicated or drugged condition.

Section 577.001:

1.  As used in this chapter, the term "drive", "driving", "operates" or "operating" means physically driving or operating a motor vehicle.

2.  As used in this chapter, a person is in an "intoxicated condition" when he is under the influence of alcohol, a controlled substance, or drug, or any combination thereof.
Section 577.012, RSMo Supp. 2004:

1.  A person commits the crime of "driving with excessive blood alcohol content" if such person operates a motor vehicle in this state with eight-hundredths of one percent or more by weight of alcohol in such person's blood.

2.  As used in this section, percent by weight of alcohol in the blood shall be based upon grams of alcohol per one hundred milliliters of blood or two hundred ten liters of breath and may be 
shown by chemical analysis of the person's blood, breath, saliva or urine.  For the purposes of determining the alcoholic content of a person's blood under this section, the test shall be conducted in accordance with the provisions of sections 577.020 to 577.041.

Section 577.060:

1.  A person commits the crime of leaving the scene of a motor vehicle accident when being the operator or driver of a vehicle on the highway . . . and knowing that . . . damage has been caused to property, due to his culpability or to accident, he leaves the place of the . . . damage or accident without stopping and giving his name, residence, including city and street number, motor vehicle number and driver's license number, if any, to the injured party or to a police officer, or if no police officer is in the vicinity, then to the nearest police station or judicial officer.

Exhibit 3 contains documents that the records custodian in the Department of Revenue certified under § 302.312, which provides:


1.  Copies of all papers, documents, and records lawfully deposited or filed in the offices of the department of revenue or the bureau of vital records of the department of health and copies of any records, properly certified by the appropriate custodian or the director, shall be admissible as evidence in all courts of this state and in all administrative proceedings.
The certified documents include, among others, the four-page “Alcohol Influence Report” that the police officer completed, the “report of findings” of the Kansas City Police Department’s crime laboratory, the four-page Missouri Uniform Accident Report, the two-page Claycomo Police Department “arrested persons information sheet” with a one-page supplement, and the Department of Revenue’s findings of fact and conclusions of law sustaining the notice of suspension/revocation.  The police reports contain the personal observations of the officers of the accident scene as they found it soon after the accident, their tracking the whereabouts of Pickens, Pickens’ appearance and demeanor, and Pickens’ admission that he was driving the vehicle when the accident occurred.  Indecipherable photographs of what might be the crashed vehicle 
accompany the police reports.  The certified records also include the crime laboratory’s findings of the alcohol content of Pickens' blood.  The records in Exhibit 3 are admissible under § 302.312 and provide the basis for the findings of fact that we have made.  

The Director’s evidence establishes that the officer observed the usual signs of intoxication – a strong odor of alcohol, “extremely slurred” speech, an unsteady gait, and bloodshot, glassy eyes.  Further, Pickens’ blood alcohol content taken within two hours after the accident was 0.14%.  Pickens admitted to the officers that he was driving and described how the accident happened.
  These facts establish that Pickens committed the criminal offenses set forth in § 577.010 and § 577.012, RSMo Supp. 2004.  The Director is entitled to a decision that 
§ 590.080.1(2), RSMo Supp. 2004, allows discipline.  However, the Director does not establish entitlement to a decision that subdivision (6) allows discipline.  The Director does not cite what provision of Chapter 590, RSMo, or what regulation Pickens violated.

Also, the facts do not establish that the Director is entitled to a decision that Pickens violated § 577.060 by leaving the scene of the accident.  The officers found that Pickens had walked up the embankment to I-435 where Pickens stopped and was trying to use his cell phone.  There is no evidence how far away that was.  These facts do not show that Pickens was fleeing the accident to avoid identification.  They show only that Pickens walked some distance from the scene, stopped, and tried to use his cell phone.  Under these facts, an equally plausible explanation is that Pickens was trying to get out from under the bridge to a place where he could use his cell phone.  We deny the motion for summary determination as to § 577.060.  

Our rule is similar enough to the rule on motions for summary judgment in circuit court actions, Rule 74.04, that decisions interpreting that rule are helpful.  Johnson v. Missouri Bd. of Nursing Admin’rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).  In ITT Commercial Finance Corp. v. Mid-America Marine Supply Corp., 854 S.W.2d 371, 381-82 (Mo. banc 1993), the court held:
Thus, once a movant has met the burden imposed by Rule 74.04(c) by establishing a right to judgment as a matter of law, the non-movant’s only recourse is to show—by affidavit, depositions, answers to interrogatories, or admissions on file—that one or more of the material facts shown by the movant to be above any genuine dispute is, in fact, genuinely disputed. . . .  For purposes of Rule 74.04, a “genuine issue” exists where the record contains competent materials that evidence two plausible, but contradictory, accounts of the essential facts.  A “genuine issue” is a dispute that is real, not merely argumentative, imaginary or frivolous.  Where the “genuine issues” raised by the non-movant are merely argumentative, imaginary or frivolous, summary judgment is proper.

We have found Exhibit 3’s records credible and sufficient to establish that Pickens committed the crimes in § 577.010 and § 577.012, RSMo Supp. 2004.  Pickens did not submit records, affidavits, or other evidence to show a genuine dispute as to the facts showing the commission of those crimes.  Instead, Pickens attacks Exhibits 3, 4, and 5 as inadmissible and, even if admissible, as failing to prove that Pickens committed the crimes alleged.

Pickens concedes the sufficiency of the custodian’s affidavit in Exhibit 3.  (Suggestions in Opposition, at 4.)  However, Pickens contends that his statements in the police reports are not admissible as his admissions because no other evidence established the corpus delicti of the crimes in § 577.010 and § 577.012, RSMo Supp. 2004.  Pickens relies upon the rule of criminal law that excludes extrajudicial admissions of a defendant unless there is some independent proof of the elements of the crime.  Kansas City v. Verstraete, 481 S.W.2d 615, 617 (Mo. App., K.C.D. 1972).  

Section 590.080.1(2), RSMo Supp. 2004, allows the Director to discipline a licensee’s commission of crimes even though the licensee has not been convicted.  Under such a provision, we apply rules of procedure and evidence applicable to civil and administrative proceedings, not criminal rules.  State Board of Nursing v. Berry, 32 S.W.2d 638, 642 (Mo. App., W.D. 2000).  The courts have rejected specifically the application of the corpus delicti exclusionary rule in civil and administrative proceedings.  In a suit for injunctive relief, the court in State ex rel. Taylor v. Anderson, 254 S.W.2d 609, 615 (Mo. 1953), held:

The rule suggested by appellants, that a confession or admission of guilt is insufficient to prove a crime without independent proof of the corpus delicti, has no application for the obvious reason that this is a civil and not a criminal proceedings [sic].
Likewise, in an appeal of an administrative driver’s license proceeding, Webb v. Director of Revenue, 896 S.W.2d 517, 518 (Mo. App., W.D. 1995), the court held:

While generally the corpus delicti rule prohibits the introduction of uncorroborated extrajudicial statements of an accused to show guilt without independent proof of the corpus delicti, the rule does not apply to administrative driver’s license proceedings.  Tuggle v. Director of Revenue, 727 S.W.2d 168, 169 (Mo. App. 1987).  “In such a civil action the corpus delicti rule does not prohibit the reception of an extrajudicial statement to prove that police officers had reasonable grounds to believe that a suspect had operated his motor vehicle while intoxicated.”  Id. 
We reject Pickens’ argument that we should exclude his admissions from the police reports.

Pickens also attacks any consideration of the records in Exhibits 4 and 5 because the certifications of those records do not comply with the requirements set forth in § 490.680.  (Suggestions in Opposition, at 5.)  That statute, part of the Uniform Business Records as Evidence Law, does not apply to administrative proceedings.  Section 536.070(10) is the applicable statute.  State ex rel. Sure-way Transportation v. Division of Transp., 836 S.W.2d 23, 26-27 (Mo. App., W.D. 1992), held:

The court wrongly relied on §§ 490.660-490.690.  Because this was an administrative hearing, § 536.070(10), RSMo 1986, governed.  Section 490.680 requires that “the custodian or other qualified witness” testify concerning how the document is prepared.  Section 536.070(10) relaxes this requirement and permits admission of the document “if it shall appear that it was made in the regular course of any business, and that it was the regular course of such business to make such . . . record at the time of such . . . transaction . . . or within a reasonable time thereafter.”  The administrative law judge may determine from the totality of the circumstances whether the document meets the criteria; the document’s custodian or preparer need not be present to sponsor the document.  Section 536.070(10) further provides, “All other circumstances of the making of such . . . record, including the lack of personal knowledge by the entrant or maker, may be shown to affect the weight of such evidence, but such showing shall not affect its admissibility.”   
Exhibit 4 is a certified copy of the same blood alcohol content report that the Director of Revenue’s custodian certified in Exhibit 3.  Even if the certification in Exhibit 4 is insufficient, the copy of the report in Exhibit 3 is admissible under § 302.312.  However, applying § 536.070(10)’s “totality of circumstances” test, we determine that the laboratory report “appears” to have been made in the regular course of the laboratory’s business and that it was the regular course of the laboratory to make such a report at or near the time it completed its analysis of Pickens’ blood.  We determine that Exhibit 4 is admissible and establishes Pickens’ blood alcohol content.  

Exhibit 5 contains a certification from the Village of Claycomo Municipal Court Clerk that the attached are “a true and accurate copy of the original documents.”  The attached record is the ticket issued to Pickens for “DWI operate a motor vehicle while under the influence of intoxicants B.A.C.   .14%.”  A copy of the ticket is in Exhibit 3, also.  However, the copy of the ticket in Exhibit 5 is that which shows the disposition.  That copy is not in Exhibit 3.  The DWI/BAC charge is lined out with “defective equipment” written in.  The opposite side of the ticket records Pickens' plea of guilty to “defective equipment” and sentencing on May 6, 2004, to a fine of $400.  
We find the foundation sufficient under § 536.070(10), but find that the evidence does not prove or disprove any issue in the case.  The Director offers the evidence to “show that [Pickens] was operating a moor [sic] vehicle on the date and at the time and place of the DWI, BAC and leaving the scene offenses.”  (Suggestions in Support, at 5.)  We do not have before us the municipal ordinance setting forth the elements of the “defective equipment” charge to which Pickens pled guilty.  Without knowing the elements of the ordinance, we cannot infer that pleading guilty to the violation is an admission that Pickens was driving.  We arrived at our conclusion that he was driving the vehicle from his admissions contained in the police reports in Exhibit 3.
Alternatively, Pickens contends that even if everything in the records that the Director submitted is admissible, the records fail to satisfy the burden of proof on a motion for summary determination.  “As stated above, if a fact finder can reasonably find in favor of the non-moving party on any issue, then summary judgment cannot be granted.  ITT Commercial, 854 S.W.2d at 380.”  (Suggestions in Opposition, at 6.)  Pickens also cites Klamm v. Director of Revenue, 863 S.W.2d 661 (Mo. App., E.D. 1993), for the proposition that the trier of fact is always free to disbelieve the police reports.  In that case, the Director of Revenue appealed a circuit court’s reinstatement of a driver’s license.  The appellate court found that under the prior version of 
§ 302.312, RSMo 1986, there was insufficient foundation for the Director of Revenue’s file to be admitted into evidence.  The court went on to hold:

Further, had the Director’s file been properly admitted, the trial court’s decision to reinstate Licensee’s driver’s license would still not be clearly erroneous.  The court is free to disbelieve the testimony of any witness, whether oral or written, and the fact that the evidence is uncontroverted is in no way decisive.  The officer’s report was the only evidence regarding probable cause to suspect Licensee had committed an alcohol-related offense.  The court was free to disbelieve any or all of the officer’s statements and thereby find there was no probable cause.
Id. at 663 (citation omitted).
Klamm does not apply to the issues before us.  Klamm was decided upon trial, not upon a motion for summary judgment.  The above-quoted holding was an explanation of the trial court’s discretion in evaluating the evidence.  While we agree that we are free to disbelieve the evidence submitted by way of records on a motion for summary determination, that principle does not help Pickens.  The issue on a motion for summary determination is whether there is a genuine dispute as to the facts and whether those facts show that the movant is entitled to a favorable decision, not whether the movant has proven the facts conclusively.  Regulation 1 CSR 15-3.440(3)(B)3.A.  We find the reporting officers’ observations and the crime laboratory report credible in regard to proving that Pickens violated § 577.010 and § 577.012, RSMo Supp. 2004.  The facts that the records in Exhibit 3 establish do not allow for any reasonable finding other than that Pickens committed those crimes.  
II.  Crimes on March 17 and 18, 2004


Pickens does not challenge the sufficiency of the affidavit certifying the records in Exhibit 6.  These are records from the Kansas City Police Department that include the police reports with statements from the alleged victim, photographs of the injuries on the alleged victim, and other documents pertaining to Pickens’ arrest for harassing and assaulting his girlfriend.  Pickens objects to the admissibility of the alleged victim’s statements as being hearsay.  
The court in State v. Bell, 62 S.W.3d 84, 89 (Mo. App., W.D. 2001), defined hearsay:

“Hearsay is defined as ‘in-court testimony of an extrajudicial statement offered to prove the truth of the matters asserted therein, resting for its value upon the credibility of the out-of-court declarant.’” 
When objected to, hearsay evidence is not competent evidence in a contested case before an administrative tribunal.  State ex rel. De Weese v. Morris, 221 S.W.2d 206, 209 (Mo. 1949).  Simply because a business record is admissible does not make the entire content of the record 
admissible to prove the truth of what it says.  As the court held in Edgell v. Leighty, 825 S.W.2d 325, 329 (Mo. App., S.D. 1992): 

The general rule applicable to the admission of accident reports has been summarized. 
“It is generally recognized that the business records exception does not make admissible anything contained in the record or report which would not be admissible if testified to by the maker of the record or report.  Consequently, . . . the content of a police report which was not the result of the reporting officer’s own observations, but was the product of statements made to the officer by third persons, could not be admitted into evidence under the business records exception to the hearsay rule, unless the third party making the statement was under a business duty to do so.”  Annot., Police Reports as Business Records, 77 A.L.R.3d 115, 133 (1997). 

The alleged victim’s statements as reported in the police reports in Exhibit 6 are hearsay.  If the reporting officer were testifying at a hearing, he, upon objection, could not testify as to what the alleged victim said to prove the truth of her statements.  There is no evidence other than the alleged victim’s statements to show that Pickens is guilty of the offenses allegedly occurring on March 17 and 18, 2004.  We deny the motion for summary determination as to those offenses.
Summary


We grant the Director’s motion for summary determination in part.  There is cause to discipline Pickens under § 590.080.1(2), RSMo Supp. 2004, for committing the offenses set forth in § 577.010 and § 577.012, RSMo Supp. 2004, on December 28, 2003.  We deny the rest of the motion.

SO ORDERED on August 30, 2005.



________________________________



KAREN A. WINN  


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.





	�Sugg. in Support of Mot. for Summ. Determ., at 7.


	� Although the Alcohol Influence Report, p. 2,  indicates that Pickens told the officer he had two beers on the highway after the accident, Pickens makes no mention of this in his argument.  We disregard it as a false statement that Pickens made to impede the officer’s investigation.
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