Before the

Administrative Hearing Commission

State of Missouri

DEPARTMENT OF HEALTH & SENIOR
)

SERVICES,
)



)



Petitioner,
)




)
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)




)
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)

DECISION


The Department of Health & Senior Services (“DHSS”) has cause to discipline Dora Phillips because she allowed a person who represented a threat to the health, safety, and welfare of the children to stay at her house when children were present, used unapproved child care space to care for children, left hazardous items in child care space, used unapproved assistants, and failed to be of good character and intent and qualified to provide care conducive to the welfare of children. 
Procedure


On June 2, 2010, Phillips requested a hearing to appeal DHSS’ decision to revoke her family child care home license.  On August 31, 2010, DHSS filed a complaint seeking our determination that it had cause to discipline Phillips’ license.  Phillips answered the complaint on October 6, 2010.


We held a hearing on March 14, 2011.  Joi N. Cunningham represented DHSS.  Phillips represented herself.  This case became ready for our decision on August 4, 2011, which was the last date for the filing of written argument by the parties.
Findings of Fact

Phillips’ Family Child Care Home License
1. DHSS issued Phillips a family child care home license for the period from August 28, 2008 to July 31, 2010.  
2. The license issued by DHSS permitted Phillips to provide care, 24 hours per day, seven days per week, for up to ten children from the ages of birth through 14 years with the following additional restrictions: 
· if ten children in care, no more than four children under age two with two adult caregivers; 
· if six children in care, no more than three children under age two with one adult caregiver; 
· if seven to ten children in care, no more than two children under age two with one adult caregiver; and 
· if only four children present, all children may be under age two with one adult caregiver.

3. During the relevant period, Phillips provided care for more than four children during the daytime for compensation at the family child care home in her residence at 1133 Kentucky Avenue, Saint Louis, Missouri.

Sudden Death on May 1, 2010
4. On April 30, 2010, between the hours of 7 P.M. and 9 P.M., Kelvin Metts arrived at Phillips’ home and asked to spend the night because it was raining and he had nowhere else to stay.

5. As part of his supervised release from incarceration, Metts resided at the St. Louis Community Release Center of the Missouri Division of Probation and Parole (“the Center”).
6. Metts was out for the day on a recreational pass from the Center.

7. Phillips had known Metts for many years.
8. Phillips was caring for children in her home when Metts arrived.  
9. Phillips allowed Metts to stay the night at her home.

10. Phillips continued to care for children in her home during part of the time Metts was there:  seven children remained under her care in the home until 9 P.M., and four children remained under her care in the home until 10 P.M.
11. The next morning, May 1, 2010, Phillips found Metts dead in her home and called the police to report his sudden death.

12. When the police arrived, they examined Metts’ body and found in his pockets an empty bottle of gin and a small metal pipe of the type used to smoke narcotics.  
13. Metts’ daughter informed police that he drank alcohol and smoked crack cocaine.

14. A subsequent autopsy revealed that Metts died from arteriosclerotic and hypertensive heart disease with acute myocardial infarction exacerbated by cocaine.  Alcohol and cocaine were present in Metts’ body. 
Renewal Inspection on May 17, 2010
15. On May 17, 2010, a DHSS childcare facility specialist and a child care supervisor (collectively, “DHSS staff”) conducted an announced renewal inspection at Phillips’ child care home.
16. When DHSS staff arrived, Phillips was in the upstairs portion of her home with two children under two years of age.

17. Shortly after the arrival of DHSS staff, four more children ran up from the basement portion of Phillips’ home.
18. The four children from the basement were enrolled in Phillips’ child care home.

19. The children had been unsupervised while playing in the basement.

20. Only the upstairs portion of Phillips’ home was approved as child care space by the State Fire Marshal and DHSS.

21. Phillips’ basement was not approved as child care space by the State Fire Marshal or DHSS.
22. DHSS staff examined the basement of Phillips’ home and found several safety hazards to children:  a large, unsecured television sitting on an undersized table from which it could fall; a working toilet unenclosed by walls; and basement walls with mold growth.
23. Cigarettes and a lighter were left accessible to children on a small table next to a chair in the upstairs portion of Phillips’ home that was used for child care.

24. A hand saw and drill were left accessible to children on the floor of a room the children passed through when going outside from the upstairs portion of Phillips’ home that was used for child care. 

25. Phillips gave pieces of bread to a six-month-old child who could not chew the bread and did not remain in the room to ensure the child did not choke while trying to eat the bread.

26. A 21-month-old child was sitting in a high chair without any safety restraints.  Another child, who was six months old, sat in a bouncer in front of the high chair.  The child in the high chair knocked a tray off the high chair toward the head of the six-month-old child in the bouncer.  A DHSS staff member was able to deflect the tray from the child’s head only because she had been trying to comfort the crying six-month-old child who had been left unattended for some time.
27. Killeen Ingram, who was Phillips’ niece, arrived at Phillips’ home to care for the children during the inspection by DHSS staff.

28. Ingram regularly transported one child home to the child’s mother.

29. Ingram was not approved as a child care assistant by DHSS.

30. Phillips informed DHSS staff that Ingram was not her child care assistant and that Phillips did not intend to go through the process of getting Ingram approved as a child care assistant because Ingram would not be there in the future to provide child care.

31. Phillips’ breath smelled strongly of alcohol during the inspection.  Two empty beer cans were found in a small trash can in a room that the children pass through to go outside.  Based upon her behavior, DHSS staff believed Phillips was under the influence of alcohol.

Reinspection on May 18, 2010
32. On May 18, 2010, DHSS staff returned to Phillips’ home to conduct an unannounced return inspection. 
33. The hand saw and drill observed the day before were still left accessible to children on the floor of a room the children passed through to go outside from the upstairs portion of Phillips’ home. 

34. Ingram was again at Phillips’ home, caring for children. 
35. Phillips’ breath again smelled strongly of alcohol during the inspection.  DHSS staff observed both a trash can that overflowed with empty beer cans and a grocery bag full of empty beer cans on the floor of a room that children passed through to go outside.  Based upon her behavior, DHSS staff believed Phillips was under the influence of alcohol.
Immediate Suspension and Proposed Revocation of Phillips’ License

36. On May 20, 2010, DHSS sent Phillips a letter by hand delivery and certified mail to inform her of the immediate suspension and proposed revocation of her license.
37. On June 2, 2010, Phillips filed a request for a hearing with DHSS.

Conclusions of Law

Section 210.221.1(2)
 gives DHSS the authority to “deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the [D]epartment[.]”  DHSS filed a complaint with this Commission after Phillips requested a hearing to appeal DHSS’s immediate suspension and proposed revocation of her family child care home license.  Section 210.245.2 provides our jurisdiction to hear this case.

DHSS has the burden of proof to establish by a preponderance of the evidence that there is cause to discipline Phillips’ license.  “Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.”
  This burden is met by producing substantial evidence of probative value or by the inferences reasonably drawn from such evidence.
  

We must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in testimony, we must make a choice between the conflicting testimonies.
  Our findings of fact reflect our determination of the credibility of witnesses.
I.  Violations of Statutes and Regulations

DHSS is a state agency under § 192.005
 vested with the authority to license and regulate child-care facilities under §§ 210.201 through 210.259.  Specifically, the following powers and duties are granted to DHSS under § 210.221.1:
(1) After inspection, to grant licenses to persons to operate child-care facilities if satisfied as to the good character and intent of the applicant and that such applicant is qualified and equipped to render care or service conducive to the welfare of children, and to renew the same when expired.  No license shall be granted for a term exceeding two years.  Each license shall specify the kind of child-care services the licensee is authorized to perform, the number of children that can be received or maintained, and their ages and sex; 

(2) To inspect the conditions of the homes and other places in which the applicant operates a child-care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license; 

(3) To promulgate and issue rules and regulations the department deems necessary or proper in order to establish standards of service and care to be rendered by such licensees to children. . . .; and 

(4) To determine what records shall be kept by such persons and the form thereof, and the methods to be used in keeping such records, and to require reports to be made to the department at regular intervals.

DHSS, therefore, has the power to discipline a licensee for violating the regulations promulgated by DHSS.  The record before us establishes Phillips violated several regulations under which she was required to operate.  
A.   Threat to the Safety of Children

Regulation 19 CSR 30-61.115(5) provides:

Any household member or any person present at the home during hours in which child care is provided shall not present a threat to the health, safety or welfare of the children.

DHSS alleges that Phillips violated the above regulation.  We agree.

Phillips was caring for children when she permitted Metts to stay the night in her home. Metts’ status as a parolee, his possession of drug paraphernalia, and his recent consumption of drugs and alcohol combined to make him a threat to the health, safety, and welfare of the children that were under Phillips’ care when she let him stay in her home.  Phillips violated 19 CSR 30-61.115(5).
B.   Use of Unapproved Child Care Space

Regulation 19 CSR 30-61.085 provides in part:

(1) General Requirements.

*   *   *

(E) Children shall have no access to areas not approved for child care.

*   *   *

(2) Indoor Space.

(A) General Requirements.

1. Any floor of a home used for child care shall be approved by the State Fire Marshal or his/her designee.

DHSS alleges that Phillips violated the above regulation.  We agree.


During the inspection on May 17, 2010, four children enrolled in Phillips’ child care home were in the basement of Phillips’ home without supervision.  Phillips’ basement was not 
approved as child care space by the State Fire Marshal or DHSS; only the upstairs portion of her home had been approved.  Phillips violated 19 CSR 30-61.085(1)(E) and (2)(A)1.
C.   Hazardous Items in Child Care Space

Regulation 19 CSR 30-61.085(1)(J) provides:

All flammable liquids, matches, cleaning supplies, poisonous materials, medicines, alcoholic beverages, hazardous personal care items or other hazardous items shall be inaccessible to children.

“Hazardous” means “involving or exposing one to risk (as loss or harm)[.]”
  DHSS alleges Phillips violated the above regulation.  We agree.

During the May 17 inspection, cigarettes and a lighter were left accessible to children on a small table next to a chair in the upstairs portion of Phillips’ home that was used for child care.  During the inspections on May 17 and 18, a hand saw and drill were left accessible to children on the floor of a room the children passed through when going outside from the upstairs portion of Phillips’ home that was used for child care.  The cigarettes, lighter, hand saw, and drill are all hazardous items that were left accessible to the children under Phillips’ care.  Phillips violated 19 CSR 30-61.085(1)(J).
D.  Use of Unapproved Assistants
Regulation 19 CSR 30-61.105(3)(A)
 provides:

An approved assistant shall be available.  If there is a change of assistants, the provider shall notify the Child Care Licensing Unit immediately.
DHSS alleges that Phillips violated the above regulation.  We agree. 

On May 17, 2010, DHSS observed Ingram – Phillips’ niece – caring for children at Phillips’ home and learned Ingram regularly transported children that were under Phillips’ care.  Ingram was not approved by DHSS to provide child care as required by 19 CSR 30-61.105(3)(A).  Phillips stated that she would not seek to have Ingram approved because Ingram was not her assistant and would not provide care to children in the future.  Contrary to Phillips’ representations to DHSS staff, Ingram again cared for children in Phillips’ home on May 18.  Phillips used Ingram as her assistant without DHSS approval of Ingram as a child care assistant.  Phillips violated 19 CSR 30-61.105(3)(A).
E.   Under the Influence of Alcohol while Providing Child Care
Regulation 19 CSR 30-61.105(1)(J) provides:

The provider or others in the home shall not be under the influence of alcohol or illegal drugs while child care is being provided. The child care provider or other child care personnel shall not be in a state of impaired ability due to use of medication while providing child care.
DHSS alleges that Phillips violated the above regulation.  We disagree. 


As used in the regulation, being “under the influence of alcohol” is equivalent to being intoxicated from alcohol.
  It is not necessary to produce results from chemical tests to prove intoxication.
  “Intoxication may be proven by any witness who had a reasonable opportunity to observe the defendant’s physical condition, and intoxication is usually evidenced by unsteadiness on the feet, slurred speech, lack of body coordination and impaired motor reflexes.”
  Indeed, “lay witnesses may render an opinion as to the intoxication of another if preceded by evidentiary facts of conduct and appearance personally observed by them to support the opinion.”


DHSS asserts that on May 17 and 18, 2010, Phillips was providing child care while under the influence of alcohol.  On both days, DHSS staff detected a strong smell of alcohol on Phillips and identified empty beer cans.  These observations, combined with Phillips’ behavior, led DHSS staff to believe she was under the influence of alcohol.  Phillips denied that she had been drinking, but did not take a breathalyzer test on May 17 or 18 as requested by DHSS staff.  DHSS staff also did not describe observing any other signs of intoxication.


The opinion of DHSS staff that Phillips was under the influence of alcohol is insufficient evidence for us to make a finding that Phillips was intoxicated.  The opinion of DHSS staff was unsupported by sufficient evidentiary facts concerning the conduct and appearance of Phillips that they personally observed in reaching their conclusion.  DHSS staff did not describe Phillips as being unsteady on her feet, slurring her speech, lacking in body coordination, or impaired in her motor reflexes.  The mere smell of alcohol on Phillips’ breath and empty cans of beer in her home are simply an insufficient evidentiary basis for us to accept the opinion testimony of DHSS staff concerning whether Phillips was intoxicated.  DHSS failed to establish that Phillips provided child care while under the influence of alcohol on May 17 and 18.  Phillips did not violate 19 CSR 30-61.105(1)(J).

F.  Good Character and Intent
Regulation 19 CSR 30-61.105(1)(D) provides:
Caregivers shall be of good character and intent and shall be qualified to provide care conducive to the welfare of children.

DHSS alleges that Phillips violated the above regulation.  We agree.
We interpret “good character and intent” to be at least equivalent with the concept of “good moral character” used in other licensing laws.  Good moral character is honesty, fairness, 

and respect for the law and the rights of others.
  We determine moral character from the person’s conduct, present reputation, evidence of any rehabilitation, and upon “a consideration and determination of the entire factual congeries.”

DHSS has demonstrated that Phillips was inattentive to the safety of the children under her care by exposing them to risks from people and things, failed to comply with DHSS’ regulations in the past, and likely would not comply with DHSS regulations in the future.  Rather than accept responsibility for and correct the identified problems, Phillips challenged the evidence presented by DHSS to establish that the violations occurred with testimony that was not credible.

A licensee who engages in a repeated pattern of non-compliance with the regulations under which the license was granted demonstrates a failure of honesty, fairness, and respect for the law and the rights of others.  Accordingly, a lack of good moral character may be found from such a pattern of violations even without a specific malevolent intent.  Phillips’ repeated pattern of non-compliance with the regulations she was required to follow and her intentional misrepresentations to DHSS staff concerning Ingram demonstrate Phillips’ lack of good moral character.  Phillips is not of good character or intent and she is not qualified to provide care conducive to the welfare of children.  Phillips violated 19 CSR 30-61.105(1)(D).

Summary

We find that DHSS has cause to discipline Phillips’ family child care home license.

SO ORDERED on March 26, 2012


________________________________


SREENIVASA  RAO  DANDAMUDI


Commissioner

�Statutory references are to RSMo 2000 unless indicated otherwise


	�State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


�Farnham v. Boone, 431 S.W.2d 154 (Mo. 1968).


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


�Id.


�RSMo Supp. 2012.


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 572 (11th ed. 2003).


�In its complaint, DHSS incorrectly identifies this regulation as 19 CSR 30-61.105(A) rather than as 19 CSR 30-61.105(3)(A).  Although the agency’s complaint provides notice of the grounds for its action, we do not find that the omission of subsection (3) from the citation to constitute a failure of notice.  The correct regulation is cited and only fails to identify the subsection of the regulation.  The actual text of the subsection at issue, however, is correctly stated within the complaint.  Therefore, we find that DHSS’ complaint provided Phillips with sufficient notice of the legal grounds for discipline that were at issue.


�State v. Cox, 478 S.W.2d 339, 342 (Mo. 1972).


�State v. Ruark, 720 S.W.2d 453, 454 (Mo. App., S.D. 1986).


�State v. Scholl, 114 S.W.3d 304, 307 (Mo. App., E.D. 2003).


�State v. Fisher, 504 S.W.2d 281, 283 (Mo. App., K.C.D. 1973).


�“Intoxication is a physical condition usually evidenced by unsteadiness on the feet, slurring of speech, lack of body coordination and an impairment of motor reflexes.”  State v. Blumer, 546 S.W.2d 790, 792 (Mo. App., K.C.D. 1977).


�Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).  


�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  See also State Bd. of Regis’n for the Healing Arts v. DeVore, 517 S.W.2d 480, 486 (Mo. App., K.C.D. 1974).
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