Before the

Administrative Hearing Commission

State of Missouri

HUNG NGOC PHAM,
)



)



Petitioner,
)




)


vs.

)

No. 01-0105 CS




)

STATE BOARD OF COSMETOLOGY,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On January 26, 2001, Hung Ngoc Pham filed a petition challenging the State Board of Cosmetology’s January 4, 2001, decision denying his application to re-take the manicurist licensure examination because his hours of education had expired.      


The Board filed a motion for summary determination on May 11, 2001.  Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  To establish the facts of its claim, the Board relies on the request for admissions it served on Pham on March 6, 2001.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  

The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 

(Mo. App., W.D. 1985).  Such a deemed admission can establish any fact or any application of law to fact.  Linde v. Kilbourne, 543 S.W.2d 543, 545-46 (Mo. App., K.C.D. 1976).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073 and our Regulation 1 CSR 15-2.420(1) apply that rule to this case.


We gave Pham until May 28, 2001, to respond to the motion, but he did not respond.  Therefore, the following facts established by the unanswered request for admissions are undisputed.

Findings of Fact

1. Pham completed 350 manicuring classroom hours during the time period from 

July 11, 1995, to September 13, 1995.  

2. On December 26, 2000, Pham filed an application to take the February 12, 2001, manicurist license exam.

3. In the five years prior to applying for the manicurist license exam on December 26, 2000, Pham had not completed 390 hours of education.

4. The Board issued a decision dated January 4, 2001, denying Pham’s application to 
take the exam on grounds that his hours of education had expired.  

Conclusions of Law


We have jurisdiction to hear Pham’s petition.  Section 621.045.  Pham has the burden to show that he is entitled to take the examination.  Section 621.120; Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  


Section 329.050 provides:  


1.  Applicants for examination or licensure under this chapter shall possess the following qualifications:  

*   *   *


(3) If the applicants are students, they shall have had the required time in a licensed school of no less than . . . three hundred ninety hours for the classification of manicurist. . . .

*   *   *


5.  For the purpose of meeting the minimum requirements for examination, training completed by a student or apprentice shall be recognized by the board for a period of no more than five years from the date it is received.  


Section 329.050.5, providing that the training expires after five years for purposes of meeting the minimum requirements for examination, was in effect even before Pham completed his 350 hours of education, section 329.050.5, RSMo 1994, although the required number of hours has increased.  By failing to answer the Board’s request for admissions, Pham admitted that because he did not complete his hours of education in the five-year period prior to applying for the exam, he does not meet the requirements for the exam.  


Pham argues that the Board should have notified him that his hours would expire before it actually happened, but he did not receive any such notice.  We find no legal requirement that the Board give such notice to those who have completed training.  We presume that those who have received the education will be aware of the requirements for obtaining licensure.  

Summary 


There is no genuine issue of fact, and the Board has established as a matter of law that Pham is not entitled to take the examination.  Therefore, we grant the Board’s motion for summary determination and cancel the hearing.  


SO ORDERED on June 1, 2001.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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