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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On July 26, 2001, William L. Noblett filed a petition challenging the Director of Revenue’s decision denying his refund claim for Missouri individual income tax for tax year 1997.  Noblett argues that he is entitled to a $67 credit for taxes paid on a portion of his retirement annuity awarded to his ex-spouse for her health insurance premiums.


This Commission convened a hearing on December 13, 2001.  Noblett presented his case.  Legal Counsel Joyce Hainen represented the Director.  The matter became ready for our decision on May 16, 2002, when the last written brief was due.

Findings of Fact

1. Noblett is a retired federal employee.  Pursuant to a divorce decree entered into in Alaska, a fixed amount of Noblett’s pension is paid to his ex-spouse, and a variable amount of the pension (after federal income tax) is paid to his ex-spouse for her health insurance premiums.  

The payment for her health insurance premiums started out at approximately $179.00 per month and increased to $261.84 per month in 2001.  Alaska has no state individual income tax.

2. In 1997, Noblett resided in Missouri.  

3. On or about February 9, 1998, Noblett filed a federal individual income tax return for tax year 1997.  Noblett reported federal adjusted gross income (FAGI) of $18,757.88 and total federal income tax of $1,621.85 on the return.

4. On or about February 14, 1998, Noblett filed a Missouri individual income tax return for tax year 1997.  Noblett reported FAGI of $18,758 and Missouri adjusted gross income (MAGI) of $18,758 on the return.  He reported total Missouri income tax of $116.  He reported a previous payment tax payment of $110 and enclosed an additional payment of $6 with his return.

5. On or about March 31, 2001, Noblett filed an amended Missouri individual income tax return for tax year 1997.  Noblett reported FAGI of $18,758, a subtraction of $2,208 on line 14 of form MO-1040,
 and MAGI of $16,550.  He reported total Missouri income tax due of $49.  He reported previous payments of $110 and $6 and requested a refund of $67.

6. Noblett submitted an attachment to his amended return indicating that he overstated his income for Missouri state tax purposes.  Noblett stated in part:


The reason starts in the way the Alaskan divorce court split my Federal retirement check:  Ex-spouse receives a percentage of the monthly retirement check plus an amount after Federal income tax to cover her monthly Blue Cross health insurance premium. . . . 


. . . .  I knew that although I have Federal tax responsibility for the premium portion, I don’t have state tax responsibility also. 

7. Noblett attached to his amended return a copy of a statement of annuity payment from the Office of Personnel Management, which states in part:

Gross annuity amount [paid]:  $27,216.00

Gross annuity amount includes $12,153.24 withheld for Jane E. Noblett under court-ordered apportionment.  Taxable amount not determined.

8. By letter dated June 28, 2001, the Director denied Noblett’s refund request.

Conclusions of Law


We have jurisdiction to hear Noblett’s petition.  Section 621.050.1.
  Noblett has the burden to prove that he is entitled to a refund.  Sections 136.300 and 621.050.2.  We do not merely review the Director’s decision, but we find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990). 


Noblett argues that his refund request should be granted because the health insurance premium is sent from his pension to his ex-spouse in Alaska, and that neither he nor the State of Missouri receives any benefit from that amount.  Noblett also argues that because the divorce decree excluded any mention of state and local income tax liability, he should not be required to pay state and local income tax on the premium payments.  


The Director argues that the refund request should be denied because there is no statutory provision in support of Noblett’s request.  The Director asserts that a property tax credit was not claimed by Noblett until tax year 1998 and that the credit has no relevance to this case.  We agree with the Director that a property tax credit is not at issue in this case.  


Although a copy of the Alaska divorce decree was not submitted into evidence, we believe that Noblett’s testimony was accurate when he stated that the decree did not mention state income tax liability on the payments for his ex-spouse’s health insurance premiums.  

Because the State of Alaska does not assess state income tax, the court would not ordinarily address state income tax in its decree.


Although the divorce decree made no mention of state income tax liability, this fact does not mean that Noblett is entitled to a reduction of Missouri individual income tax on the insurance premium payment.  Deductions are a matter of legislative grace and are allowed only to the extent authorized by statute.  Brown Group, Inc., v. Admin. Hearing Comm’n, 649 S.W.2d 874, 877 (Mo. banc 1983).  


Our decision is not based on whether Noblett or the State of Missouri has received any benefit from the insurance premium payment.  We must apply the statutes as written.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  


The amount of a taxpayer’s federal adjusted gross income is reported on the Missouri return and is used to compute the Missouri adjusted gross income pursuant to section 143.121.1, which provides: 


The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section.

Although Missouri taxable income is based on federal adjusted gross income, Missouri is not bound by the federal determination of federal adjusted gross income.  Buder v. Director of Revenue, 869 S.W.2d 752, 753-54 (Mo. banc 1994).


Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  Section 143.121 provides that a Missouri resident is taxable on all income.  Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  Therefore, Noblett’s Missouri adjusted gross income is his federal adjusted gross income, subject to the modifications in section 143.121.   


Section 143.121.3 provides that the following items are subtracted from federal adjusted gross income to compute the Missouri adjusted gross income:


(a) Interest or dividends on obligations of the United States and its territories and possessions or of any authority, commission or instrumentality of the United States to the extent exempt from Missouri income taxes under the laws of the United States. . . . ;


(b) The portion of any gain, from the sale or other disposition of property having a higher adjusted basis to the taxpayer for Missouri income tax purposes than for federal income tax purposes on December 31, 1972, that does not exceed such difference in basis. . . . ;  


(c) The amount necessary to prevent the taxation under sections 143.011 to 143.996 of any annuity or other amount of income or gain which was properly included in income or gain and was taxed under the laws of Missouri for a taxable year prior to January 1, 1973, to the taxpayer, or to a decedent by reason of whose death the taxpayer acquired the right to receive the income or gain, or to a trust or estate from which the taxpayer received the income or gain;


(d) Accumulation distributions received by a taxpayer as a beneficiary of a trust to the extent that the same are included in federal adjusted gross income;


(e) The amount of any state income tax refund for a prior year which was included in the federal adjusted gross income;


(f) The portion of capital gain specified in subsection 3 of section 144.747, RSMo, that would otherwise be included in federal adjusted gross income.


Section 143.121.3 does not provide for a subtraction from federal adjusted gross income as Noblett requests.  Noblett’s request does not pertain to capital gains, interest or dividends on U.S. government bonds, proceeds from an annuity, accumulation distributions from a trust, or state income tax refunds for a prior year.  


Although we sympathize with Noblett, the law does not provide an exception as he requests, nor does it provide any authority for us to make an exception.  Neither the Director nor 

this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  
Summary


Noblett is not entitled to a refund for tax year 1997.


SO ORDERED on August 5, 2002.



________________________________



KAREN A. WINN



Commissioner

�Also on line 6 of Form MO-A.


�Statutory references are to the 2000 Revised Statutes of Missouri. 
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