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)

DECISION


We grant Laura M. Myers’ application for admittance to the Nation Police Institute because she did not commit a criminal offense.

Procedure


On February 18, 2003, Myers filed a complaint appealing the decision of the Director of the Department of Public Safety (Director) to deny her application for admittance to the National Police Institute.  We held a hearing on June 25, 2003.  Assistant Attorney General Da-Niel Cunningham represented the Director.  Myers represented herself.  The matter became ready for our decision on July 31, 2003, the date both briefs were due.

Findings of Fact

1. On October 19, 1997, Myers (at that time named Laura M. Russell) and David Myers went to the residence of Daniel and Tammy Burch to sell personal property to them.  

Mr. Burch believed that David Myers was selling him his own personal property because the couple needed money for a down payment on property.  In fact, the items were stolen.

2. Mr. Burch bought a .22 caliber rifle for $25 and a Nintendo game set with cartridges for $40.  Both of these were purchased for less than their retail value.  The retail value of the rifle was between $100 and $200.  The retail value of the Nintendo was unknown.

3. Myers was in the house, but not in the room when the objects were sold.

4. Myers believed that the items belonged to David Myers; she did not know that the items were stolen.  She had known David Myers for three weeks before this sale.  She had known the Burches for approximately 12 years.

5. Criminal charges were filed against David Myers in 1997, and he spent one month in jail.
  He made a statement to the police implicating Myers.  She did not know of the statement until six months before our hearing.

6. Myers and David Myers were still together on New Year’s Eve in 1997, at which time she became pregnant.  She later married him.  At the time of our hearing, they were separated.

7. On May 19, 1998, the prosecuting attorney of Morgan County filed a complaint in the Circuit Court of Morgan County against Myers, alleging that she committed the Class C felony of receiving stolen property.  The complaint alleged that Myers “acting alone or in concert with David Myers, with the purpose to deprive the owner of .22 Caliber Rifle and NES Game System, received and disposed of such property, of a value of at least one hundred fifty dollars, knowing or believing that it had been stolen.”

8. On December 15, 1998, Myers appeared with her attorney.  The prosecuting attorney withdrew his felony complaint and filed a misdemeanor charge of receiving stolen property.  Myers pled guilty.  The court ordered her to serve 60 days in jail, but suspended the execution of sentence and placed her on two years of unsupervised probation.

9. On December 15, 2000, the court released Myers from her probation.

10. Myers applied for admittance into the National Police Institute.  By letter dated February 14, 2003, the Director denied the application.

Conclusions of law 


We have jurisdiction to hear Myers’ complaint.  Section 590.100.3.
  The applicant has the burden to show that he or she is entitled to licensure.  Section 621.120, RSMo 2000.  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).


Prior to August 28, 2001, this Commission was given discretion, in public safety cases as well as in other licensing agency cases, to consider the severity of the offense and the applicant’s rehabilitation.  However, § 590.100 removed that discretion for public safety cases:


1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.


2.  When the director has knowledge of cause to deny an application pursuant to this section, the director may grant the application subject to probation or may deny the application.  The director shall notify the applicant in writing of the reasons for such action and of the right to appeal pursuant to this section.


3.  Any applicant aggrieved by a decision of the director pursuant to this section may appeal within thirty days to the administrative hearing commission, which shall conduct a hearing to determine whether the director has cause for denial, and which shall issue findings of fact and conclusions of law on the matter.  The administrative hearing commission shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the application subject to probation or deny the application when cause exists pursuant to this section. . . .


The Director argues that there is cause to discipline a license and thus to deny Myers’ application, and cites two statutes in the alternative.  Section 590.135, RSMo 2000, was in effect when Myers committed the act in question.  Section 590.080 was in effect at the time Myers filed the application.  


Under § 590.080.1(2), the Director may discipline and thus deny the application if the person “[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]”  We use the current version of the statute even though it was not in effect when the conduct occurred because the past tense form “has committed” indicates a legislative intent that the current version of the statute should apply to past conduct.  See State Bd. of Regis’n for the Healing Arts v. Boston, 72 S.W.3d 260, 265 (Mo. App., W.D. 2002).  Myers is an applicant.  If she were the holder of a peace officer certificate that the Director was seeking to discipline,  we would apply the substantive law in effect when she committed the conduct.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).


The Director argues that Myers committed a criminal offense.  Myers pled guilty to receiving stolen property under § 570.080,
 which provides:


1.  A person commits the crime of receiving stolen property if for the purpose of depriving the owner of a lawful interest 

therein, he receives, retains or disposes of property of another knowing that it has been stolen, or believing that it has been stolen.


2.  Evidence of the following is admissible in any criminal prosecution under this section to prove the requisite knowledge or belief of the alleged receiver:


(1) That he was found in possession or control of other property stolen on separate occasions from two or more persons;


(2) That he received other stolen property in another transaction within the year preceding the transaction charged;


(3) That he acquired the stolen property for a consideration which he knew was far below its reasonable value.

(Emphasis added.)


A guilty plea is evidence of the conduct charged.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  The plea constitutes a declaration against interest, which the defendant may explain away.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).


The guilty plea is the only evidence presented that Myers knew the property was stolen, an element of the crime.  Myers testified that she did not know.  Myers presented the testimony of her arresting officer, David W. Walker, who originally charged her with the crime.  He testified that the only reason Myers was charged was a statement from David Myers that she was aware that the property was stolen and a statement from Tammy Burch that Myers had contacted them by telephone and requested that they get rid of the rifle and game.  After the case had been heard, Ms. Burch tried to withdraw her statement.  Walker testified:

Really that’s the only reason I wanted to come was to make it clear that it was my understanding that she [Ms. Burch] did try to retract that statement; and based on that and David’s statement, if I had to 

go and recharge now, would I, probably not, not unless I had some other supporting evidence along with that to say she was aware of that information being stolen or that property being stolen.  Really that’s all I wanted to come in and say was to get the record straight on that.


Mr. Burch was the only witness for the Director.  He testified that his wife told him about the phone call from Myers, the statement she later tried to withdraw.  The testimony about this phone call is hearsay, and although Myers did not object, it is too confusing for us to make a finding of fact.  There was no testimony as to the timing, and there was conflicting testimony about the substance of the call.  Walker and Burch testified that Myers had told Mrs. Burch that the property was stolen.  If the call was made after David Myers was charged with the crime, this adds nothing to prove what Myers knew at the time of the sale.  If, as Walker testified, Myers asked the Burches to get rid of the property, this would be “interfer[ing] with the investigation”
 as Walker described it.  This seems to contradict his earlier testimony:

First of all, I’d like to say that Ms. Myers was a key asset in the investigation as far as retrieving the property.  She did assist us and was cooperative in the investigation.

Myers testified that she called the Burches after the police informed her that the property was stolen and said that she would come to retrieve it.  When the Burches did not give it to her, she went to the police and asked them to retrieve it.  This version of the facts is more consistent with Walker’s testimony quoted above.


Burch provided no evidence that Myers knew the property was stolen.  Myers claims that she was not in the room when the sale took place.  Burch was unable to refute this, stating that he did not remember.  He “didn’t believe” that she was in the room.
  Burch testified:  “But overall I 

do believe she’s good people and I think she got in with the wrong guy and got the short end of the stick.”


The Director argues that Myers should have known the items were stolen because the sale price was so low in comparison with the retail price.  Myers testified that she did not know how much the items sold for.  Mr. Burch, who did know, testified that he realized that he was getting a very good price for the rifle and game set, but that he believed he was buying personal property from someone who needed money.  Even if Myers knew the value of the items and their selling price, it is no less reasonable for her to have believed the same.


The record before us provides very little to refute Myers’ claim that she did not know that the items being sold were stolen.  As an applicant, Myers has the burden of proof, and we could choose to disbelieve her testimony even without evidence to the contrary.  However, despite her confusion about certain dates,
 we find her credible on this issue.  We find that Myers did not commit a criminal offense even though she pled guilty to one.

Summary


We find that there is no cause to discipline a license under § 390.080.2(2) because Myers did not commit a criminal offense; thus, there is no cause to deny her application.  We grant Myers’ application.


SO ORDERED on August 14, 2003.



________________________________



KAREN A. WINN



Commissioner

	�The record does not show the date or the type of conviction, just that he was out of jail by New Year’s Eve.





	�Resp. Ex. A.


	�Statutory references, unless otherwise noted, are to the 2002 Supplement to the Revised Statutes of Missouri.


	�We cite to the RSMo 2000 version of the statute, which was in effect in 1998.  The statute has been updated to increase the dollar amount for a felony charge.


	�Tr. at 7.


	�Tr. at 6.





	�Id. at 5.





	�Id. at 33. 


	�Tr. at 40.





	�Myers was confused as to when David Myers was convicted and could not state the year of her child’s birth.
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