Before the
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State of Missouri

MURPHY COMPANY MECHANICAL 
)

CONTRACTORS & ENGINEERS, 
)



)
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)




)


vs.

)

No. 03-0425 RS




)

DIRECTOR OF REVENUE, 
)




)



Respondent.
)

DECISION 


Murphy Company Mechanical Contractors & Engineers (Murphy) is entitled to the sales/use tax exemption for purchases of computers and computer software by engineering firms that are headquartered in this state.  Murphy is an engineering firm that has at least four integrated facilities, the administrative management of which is located in the state of Missouri.  However, Murphy is liable for sales tax of $984.49 and use tax of $13,854.12, plus interest, on certain purchases because it has not established that these items are computers or computer software.  

Procedure


Murphy filed a complaint on March 28, 2003, challenging the Director’s assessments of sales/use tax on its purchases of computer items.  


This Commission convened a hearing on the complaint on September 11, 2003.  James W. Erwin and Janette W. Lohman, with Thompson Coburn LLP, represented Murphy.  Associate Counsel Nikki Loethen represented the Director. 


At the hearing, the Director objected to the admission of Petitioner’s Exhibit 24 into evidence, and we took the objection with the case.  This exhibit is an excerpt from the St. Louis Business Journal listing the largest engineering firms in St. Louis.  Murphy is not on the list.  The Director objected based on lack of foundation and that the exhibit uses the term “engineering,” the definition of which is a legal issue in this case.  We overrule the objections and receive Exhibit 24.  However, we find Exhibit 24 of no value in deciding the case and recognize that we must arrive at a definition of “engineering” in our conclusions of law.   

Findings of Fact

Murphy’s Business

1. Murphy performs construction and engineering work in the industrial, commercial, municipal and institutional construction markets.  Murphy’s basic business and marketing plan is to marry a contracting firm with an engineering firm. 

2. Murphy has headquarters in St. Louis and another office in Denver, Colorado.  

3. Murphy’s St. Louis complex consists of its corporate office building, its sheet metal fabrication building, its warehouse/pipe fabrication building, its plumbing fabrication building, and its old corporate office building, which is presently unused.  The buildings are all on North Price Road.  Another business is between the new corporate office building and the warehouse/pipe fabrication building.  The old corporate office building and plumbing fabrication building are across the street from the warehouse/pipe fabrication building.  Murphy moved from the old corporate office building to the new corporate office building in 2000.  

4. Murphy’s strategic plan is to fill a niche in the market by providing design/build services.  As the name suggests, a design/build service is a combination of designing a project and constructing it.  The design and construction of the project are covered under a single agreement for a lump sum.  Design/build saves time for the customer because the customer does not have to wait to obtain a contractor after getting a design (the traditional design-bid-build method).  Murphy gives a customer a provisional budget for a concept for a project, and then has the capability of designing the project and constructing it at the same time.  With design/build, Murphy maintains control of a project from the exact point of design to the total completion of the project.  

5. Murphy’s business includes the installation of heating and cooling and plumbing systems.  Murphy does some refrigeration system installation, but its work with refrigeration is mostly service and maintenance of systems in deep cycle refrigeration facilities, such as grocery stores.  

Engineering Activities

6. Murphy was issued a corporate certificate of authority to offer engineering services in Missouri on April 22, 1983.  The certificate is current and has always been in good standing.  

7. During the periods at issue, Murphy employed at least 14, and sometimes as many as 16, registered professional engineers.  

8. A registered professional engineer is necessary to stamp and approve a blueprint, but an engineer does not have to be a registered professional engineer in order to perform engineering work.  

9. Murphy employs 28 people with a bachelor of science in mechanical engineering, five with a bachelor of science in civil engineering, and one with a bachelor of science in building construction.  

10. Murphy has approximately 45 to 50 people in its design/build department in 

St. Louis.  It also has a design/build department in Denver.  

11. If the engineering section were cleaved off of Murphy, it would be one of the largest engineering companies in St. Louis.  

12. Murphy provides exclusively engineering service to customers only on very rare occasions, and then only for customers with which it has done a lot of business.  The engineering-only services are less than five percent of its total revenues.

13. Murphy charges its jobs by the hour for engineering.  

14. Murphy has project engineers and senior officers who are not directly involved in design/build.  

15. Most of Murphy’s design work takes place in the corporate offices in St. Louis or Denver.  For some projects such as Pharmacia (a spinoff of Monsanto), which involved  remodeling a genetic biomedical research facility, the design is construction-driven and proceeds at that location because it could not be done from a corporate office.  

16. The design portion of the work for the sheet metal fabrication building is done at the corporate office building.  Murphy has computer-assisted design (CAD) stations at the pipe fabrication building.  

17. Murphy sometimes provides free value engineering.  Value engineering is an analysis to make a project more cost-effective; for example, by making it more energy efficient.  

18. Murphy’s revenue from design/build, as a percentage of its total revenue, was as follows:  


FYE 3/31/00
FYE 3/31/01
FYE 3/31/02
3-YEAR TOTAL


25.7%
27.0%
13.9%
21.5%

19. In addition to design, engineers do verification and validation.  Verification is the authorization to begin work on a project.  Murphy’s vice presidents or registered engineers do the verification.  Validation is done at the end of the project and is an affirmation that the project has been properly completed.  The verification process can take place in the corporate office or in the field.  The validation must take place in the field.  

20. Even if Murphy provided construction-only services rather than design/build, it would still need engineers to manage the projects.  

21. Murphy competes against other design/build firms and against joint ventures between engineering firms and contractors.  

22. Murphy uses CAD stations, which are an automated equivalents to an engineer sitting at a drafting table completing a blueprint.  

23. If Murphy offered only contracting services, it would not have a need for the sophisticated computer system and the information system staff that it has.  

24. Murphy’s computer system is used for payroll and other administrative functions, as well as design. 

Construction Activities

25. On average, Murphy employs 800 union craftspeople and 250 to 300 full-time salaried people.  Its union craftspeople are primarily from the pipe fitter, boilermaker, plumber, sheet metal, ironworker, millwright, operating engineer, and laborer trades.  

26. Murphy sometimes does construction only, without the engineering, if the customer requests it.  

27. Murphy has no part in designing approximately 50 percent of its construction work.  

28. During the periods at issue, approximately 30 percent of Murphy’s revenue was from service and maintenance rather than construction or design.  Murphy’s goal is to have service and maintenance encompass 50 percent of its work load.  

29. Murphy advertises in the Yellow Pages under “Mechanical Contractors,” and not under “Engineers.”

30. Murphy was named “Mechanical Contractor of the Year” in 1996 by Contractor:  the News Magazine of Mechanical Contracting.  Murphy was ranked the 14th largest mechanical specialty contracting firm in the 2001 ENR/Engineering News-Record, and was ranked the 28th largest mechanical contracting firm by the 2002 Contractor Annual Report on the Nation’s Largest Mechanical Contracting Firms in the United States.

Murphy’s Locations

31. Prior to completing the new corporate office building, Murphy did design work in the sheet metal building.  The design work for the sheet metal fabrication operation has been performed in the new corporate office building since its completion.  

32. Much of the design and fabrication detailing for the pipe fabrication shop is done in the warehouse and pipe fabrication building.  Murphy has a couple of CAD stations in that building, and the detailers there do design and detailing work for any fabrication that Murphy does. 

33. Murphy has approximately 80 full-time salaried employees at its Denver office. 

34. Murphy maintains a long-term, on-site presence at the sites of certain customers.  In some instances, Murphy has mobile offices that are located at the customer sites.  In other instances, Murphy’s customers provide on-site office space for Murphy.
  During the periods at issue, Murphy had an on-site presence with the following customers:  

Anheuser-Busch, St. Louis.  As of July 3, 2003, Murphy had a continuous presence at Anheuser-Busch for over 15 years, performing various services including feasibility studies, value engineering, and design and construction for Anheuser-Busch and other companies.  At one time Murphy used part of Anheuser-Busch’s building, but later moved to a complex of trailers. However, as of the date of the hearing on September 11, 2003, Murphy had minimal work with Anheuser-Busch in St. Louis.  

Daimler/Chrysler, St. Louis.  As of July 3, 2003, Murphy had a continuous presence at Daimler/Chrysler for over six years, performing various services including feasibility studies, value engineering, and design and construction.  Murphy used a portion of Daimler/Chrysler’s building.    

Mastercard International, O’Fallon.  Design and construction of new corporate headquarters. 

Bridge Communications, St. Louis.  Design and construction of a communication center.  This company went bankrupt; thus, Murphy left the site.  

The Plaza in Clayton.  Construction of high-rise condominiums.  

Berg/Murphy Company, Shreveport, Louisiana.  General Motors automotive plant update/modernization.  

Amgen, Inc., Longmont, CO.  As of July 3, 2003, Murphy had a continuous presence at the high tech manufacturing facility for over seven years, performing various services including feasibility studies, value engineering, and design and construction for Amgen and other firms.  

Anheuser-Busch, Fort Collins, CO.  As of July 3, 2003, Murphy had a continuous presence at the brewery for over 10 years, performing various services including feasibility studies, value engineering, and design and construction for Anheuser-Busch and other companies.  

Roche-Syntex, Boulder, CO.  As of July 3, 2003, Murphy had a continuous presence at the pharmaceutical plant/corporate offices for over 10 years, performing various services including feasibility studies, value engineering, and design and construction for Syntex, Roche-Syntex, and other companies.    

Pharmacia Corporation, Chesterfield, MO.  Design and construction of a new pharmaceutical pilot facility.  

Premcor, Hartford, IL.   Ongoing construction and dismantling of oil refinery.  As of the date of the hearing on September 11, 2003, Murphy’s presence there was minimal because the refinery had been dismantled.  

Citgo Group, Lemont, IL.  Emergency repair of a catalytic cracking unit and repair of stack meltdown.  Murphy had a presence there approximately 60 to 70 percent of the time over a 15-year period, and a considerable period of time during the periods at issue.  

35. At some of the onsite locations for customers, Murphy also performs some work for other customers.  At Daimler/Chrysler, almost 30 percent of the work is performed for other Murphy customers, but at other on-site locations the percentage of work performed for other Murphy customers was much less than that.  

36. At the on-site locations, Murphy has its own employees, equipment, and phone lines, and responsibility for its own offices there.

37. If a customer at which Murphy has an on-site location, such as Bridge Communications, goes bankrupt, Murphy leaves the site. 

38. Murphy’s St. Louis headquarters provides administrative support for the other locations, such as accounting, human resources, logistics, safety coordination, and legal guidance.  

39. The Denver office shares the computer network with the St. Louis office.  Even the Denver office’s e-mail goes through the St. Louis office.  

The Director’s Audit

40. Murphy purchased the items at issue in this case under a claim of exemption for purchases of computers, computer software, and computer security systems by engineering firms, without paying sales/use tax.  

41. Murphy has never filed sales tax returns because the Director has considered it to be a contractor.  

42. The Director conducted a sales tax audit of Murphy for July 1997 through December 2001, and a use tax audit for January 1999 through December 2001 to review its 

purchases.  The auditor requested invoices showing that Murphy only did engineering work with no construction, but Murphy did not provide such documentation, stating that it was irrelevant.  The auditor requested information to validate Murphy’s claim that it separately sold engineering services, but Murphy did not provide any such information.    

43. Murphy agreed that it was subject to sales/use tax on some purchases not at issue in this case.  

44. The auditor examined the remaining items on which Murphy had not paid sales/use tax (the non-agreed items) to determine whether they were computers or computer software.
  The auditor agreed that items that she classified as computers or software would be exempt if Murphy were entitled to the exemption.  She formulated four other categories for items that 

she believed did not qualify as computers or computer software or could not be classified:  

1) computer/hardware (the purchase appeared to contain “both computer and hardware”), 

2) hardware, 3) peripherals, and 4) unknown (incapable of classification without further expertise or information).  The auditor prepared a schedule of the following non-agreed items that were purchased from out of state:  


Invoice


Item
Description of Item
Amount
Category


1
UPGRADE NETWORK
2,760.00
Software



SOFTWARE TO 16 SLOTS


2
OFFICE P/R CONVERSION
3,665.00
Unknown


3
ARMADA STATION &
3,551.00
Computer/



MODEM

Hardware


4
NETWORK INTRANET
9,406.00
Software



SOFTWARE


5
COMPAQ ARMADA
2,931.00
Computer


6
SILICON GRAPHIC 320
5,819.00
Unknown


7
SILICON GRAPHIC 320
5,819.00
Unknown


8
SILICON GRAPHIC 320
4,995.00
Unknown


9
SILICON GRAPHIC 320
4,995.00
Unknown


10
SILICON GRAPHIC 320
4,995.00
Unknown


11
ARMADA
3,959.00
Computer


12
COMPAQ 5280 & USR 56K
1,209.00
Computer


13
COMPAQ ARMADA 7400
3,554.00
Computer


14
COMPAQ ARMADA 7400
3,626.00
Computer


15
SGI PIII 450 CAD STATION
5,869.00
Computer


16
SGI PIII 450 CAD STATION
5,869.00
Computer


17
SGI PIII 450 CAD STATION
6,503.00
Computer


18
INTRANET PHASE II
5,556.00
Unknown



STARTUP


19
ARMADA 7400
3,237.00
Computer


20
ARMADA 7400
5,502.00
Computer


21
ARMADA 7400 LAPTOP
5,127.00
Computer


22
DESKPRO 450
1,917.00
Computer


23
DESKPRO W/SPEAKERS
1,309.00
Computer


24
DESKPRO W/SPEAKERS
1,309.00
Computer


25
ARMADA STATION 
4,127.00
Peripheral



DESKJET


26
ARMADA DESKJET
4,132.00
Peripheral


27
SGI PIII 450 CAD STATION
5,335.00
Computer


28
ARMADA 7400 266
2,641.00
Computer


29
ARMADA 7400 266
3,174.00
Computer


30
ARMADA 7400 266
2,641.00
Computer


31
ARMADA 7400 LAPTOP
3,189.00
Computer


32
ARMADA STATION 
4,094.00
Computer


33
COMPAQ ARMADA 7400
2,973.00
Computer


34
COMPAQ DESKTOP
2,201.00
Computer


35
SHIVA 56K DIAL UP
3,406.00
Unknown-



MODEM BANK                                                        Tax Removed

36
SGI CAD STATION
7,439.00
Computer


37
COMPAQ ARMADA 7400
4,024.00
Computer


38
COMPAQ ARMADA E707
6,048.00
Computer


39
WEB SITE CREATION
8,986.00
Unknown



CGI PROGRAMMING


40
ARMADA 7400
3,700.00
Computer


41
ARMADA STATION
3,927.00
Computer


42
ARMADA STATION
4,927.00
Computer


43
COMPAQ ARMADA 7400
3,492.00
Computer


44
COMPAQ PRESSARIO
2,081.00
Computer


45
MONITOR, COMPAQ
1,700.00
Hardware



DESKPRO


46
BACKUP MOTOROLA
22,246.00
Computer



SYSTEM


47
SILICON GRAPHIC 320
6,064.00
Unknown


48
COMPAQ DESKPRO &
3,560.00
Computer



NET CARD


49
NETCARD, MONITOR,
2,087.00
Hardware



SOUND CARD


50
NETCARD, MONITOR,
3,081.00
Hardware



SOUND CARD


51
COMPAQ DESKPRO
1,579.00
Computer


52
COMPAQ DESKPRO
1,643.00
Computer


53
IBM THINKPAD
4,599.00
Computer


54
NETWORK CARDS
11,170.00
Hardware


55
MEMORY CAD/CDM 
2,263.00
Unknown



SERVER


56
COMPAQ DESKPRO
2,044.00
Computer


57
DESKPRO EP P3
1,753.00
Computer


58
IBM THINKPAD
4,497.00
Computer


59
IBM THINKPAD
4,497.00
Computer


60
IBM THINKPAD
3,676.00
Computer


61
IBM THINKPAD
4,539.00
Computer


62
IBM THINKPAD
3,090.00
Computer


63
IBM THINKPAD
3,355.00
Computer


64
IBM THINKPAD
3,338.00
Computer



W.REPLICATOR


65
IBM THINKPAD
3,394.00
Computer



W.REPLICATOR


66
IBM THINKPAD
3,394.00
Computer



W.REPLICATOR


67
IBM THINKPAD
3,381.00
Computer



W.REPLICATOR


68
IBM THINKPAD
3,381.00
Computer



W.REPLICATOR


69
IBM THINKPAD
3,355.00
Computer



W.REPLICATOR


70
SONY LAPTOP & 
3,337.00
Computer



REPLICATOR


71
DESKPRO EP P-3
2,515.00
Hardware



MEMORY UPGRADE


72
DESKPRO EP P-3
2,085.00
Hardware



MEMORY UPGRADE


73
MEMORY CAD/COM 
1,866.00
Unknown



SERVER


74
IBM THINKPAD
3,381.00
Computer



W.REPLICATOR


75
COMPAQ PROLIANT 5500
100,748.00
Computer


76
COMPAQ DESKTOP
2,055.00
Computer


77
DESKTOP & MODEM
2,085.00
Computer


78
IBM THINKPAD
3,290.00
Computer


79
IBM THINKPAD
3,019.00
Computer



W.REPLICATOR


80
VAIO LAPTOP
5,035.00
Computer


81
COMPAQ DESKPRO
1,105.00
Computer


82
COMPAQ DESKPRO
1,773.00
Computer


83
COMPAQ DESKTOP
1,155.00
Computer


84
COMPAQ DESKTOP
1,900.00
Computer


85
IBM THINKPAD
2,839.00
Computer


86
IBM THINKPAD
2,839.00
Computer


87
IBM THINKPAD
2,636.00
Computer


88
LAPTOP NETWORK CARDS
2,350.00
Hardware


89
HP 4050 LASER PRINTER
1,397.00
Peripheral


90
SQL ENTERPRISE ED
4,489.00
Software



LICENSE


91
REPLACE LAPTOP
3,436.00
Computer


92
SERVER NEW BUILDING
20,081.00
Unknown


93
PC NETWORK 
74,269.00
Hardware



HARDWARE UPGRADE


94
COMPAQ DESKPRO
1,057.00
Computer


95
COMPAQ DESKPRO
1,030.00
Computer


96
IBM THINKPAD
2,690.00
Computer


97
IBM THINKPAD
2,952.00
Computer


98
IBM THINKPAD
2,840.00
Computer


99
APPLE POWERBOOK
2,793.00
Computer


100
SGI & CAD STATION
5,179.00
Unknown


101
SGI & MONITOR
5,828.00
Unknown


102
SGI CAD STATION
6,098.00
Computer


103
COMPAQ DESKPRO
1,257.00
Computer


104
COMPAQ DESKPRO
1,258.00
Computer


105
COMPAQ DESKPRO
1,253.00
Computer


106
COMPAQ DESKPRO
2,156.00
Computer


107
VIEWSONIC MONITOR
1,960.00
Peripheral


108
NORTON ANTI VIRUS
3,247.00
Software


109
NORTON ANTI VIRUS
1,160.00
Software


110
NEW NETWORK
7,375.00
Unknown



BUILDING CONFIG


111
COMPAQ DESKPRO
1,220.00
Computer


112
COMPAQ DESKPRO
1,220.00
Computer


113
HP OMNIBOOK LAPTOP
3,290.00
Computer


114
PORT REPS FOR IBM
4,211.00
Hardware


115
AC ADAPTERS IBM
4,211.00
Peripheral


116
AC ADAPTERS IBM
4,129.00
Peripheral


117
DESKTOP MONITOR 
2,369.00
Peripheral



PRINTER


118
16B HARD DRIVE
2,095.00
Hardware


119
32MB UPGRADE
20,500.00
Hardware


120
MS OFFICE PRO 2000
10,786.00
Software



LICENSE


121
COMPAQ DESKPRO
1,263.00
Computer


122
IBM THINKPAD
2,588.00
Computer


123
IBM THINKPAD
1,735.00
Computer


124
COMPAQ DESKPRO
1,074.00
Computer


125
DESKPRO & MONITOR
1,329.97
Computer


126
IBM THINKPAD
3,930.00
Computer


127
IBM THINKPAD
4,080.00
Computer


128
IBM THINKPAD
3,550.00
Computer


129
IBM THINKPAD
4,181.00
Computer


130
IBM THINKPAD
4,414.00
Computer


131
SOFTWARE LICENSE
3,988.00
Software


132
COMPAQ DESKPRO
1,359.00
Computer


133
IBM THINKPAD
4,757.00
Computer


134
IBM THINKPAD
4,163.00
Computer


135
IBM THINKPAD
4,163.00
Computer


136
SGI CAD FOR FAB SHOP
5,655.00
Unknown


137
COMPAQ PRESARIO
8,273.00
Unknown


138
COMPAQ DESKPRO
2,007.00
Computer


139
FLOPPY DRIVE THINKPAD
2,226.00
Computer


140
IBM THINKPAD
4,831.00
Computer


141
IBM THINKPAD
3,730.00
Computer


142
NETCARD THINKPAD
3,884.00
Computer


143
NETCARD THINKPAD
3,884.00
Computer


144
FLOPPY DRIVE
2,232.00
Hardware


145
COMPAQ DESKPRO
2,500.00
Computer


146
COMPAQ DESKPRO
1,957.00
Computer


147
COMPAQ DESKPRO
999.98
Computer


148
COMPAQ DESKPRO
1,780.00
Computer


149
IBM THINKPAD
4,331.00
Computer


150
IBM THINKPAD
4,671.00
Computer


151
CONFERENCE ROOM
2,525.00
Software



SCHEDULER ADDED TO



INTRANET


152
COMPAQ DESKPRO
2,377.00
Computer


153
COMPAQ DESKPRO
1,494.00
Computer


154
P-MAX SOFTWARE
10,000.00
Software


155
HARD DRIVE UPGRADES
8,240.00
Hardware


156
QUARTERLY SOFTWARE
7,625.00
Software



LICENSE


157
COMPAQ DESKPRO
1,958.97
Computer


158
COMPAQ DESKPRO
1,582.00
Computer


159
COMPAQ WORKSTATION
3,699.00
Computer


160
REPLACE IBM THINKPAD
3,793.00
Computer


161
SERVICE TECH LAPTOP
2,023.00
Computer


162
REPLACE PRINTER
1,470.00
Peripheral


163
OFFICE 2000
4,049.00
Software


164
HP4SI & SERIAL CARD
1,298.00
Hardware


165
HP LASERJET
1,683.00
Peripheral


166
REPLACE COMMEMCE 
1,759.00
Unknown



SERVER


167
IBM THINKPAD
4,802.00
Computer


168
IBM THINKPAD
3,898.00
Computer


169
IBM THINKPAD
5,030.00
Computer


170
IBM THINKPAD
2,156.00
Computer


171
REPLACE IBM THINKPAD
6,391.00
Computer


172
COMPAQ SCANNER 2
1,549.00
Peripheral


173
COMPAQ SCANNER 3
1,549.00
Peripheral


174
COMPAQ SCANNER 4
1,219.00
Peripheral


175
DESKTOP NETCORD
1,096.00
Peripheral


176
AUTOCAD LICENSES
11,300.00
Software


177
COMPAQ DESKPRO
1,853.00
Computer


178
COMPAQ DESKPRO
3,269.00
Computer


179
IBM THINKPAD
3,592.00
Computer


180
IBM THINKPAD
3,764.00
Computer


181
VIEWSONIC MONITOR
1,988.98
Peripheral


182
UPGRADE REPLACEMENT
2,095.00
Unknown



9GB


183
BLACKBERRY SERVER
3,017.00
Software



SOFTWARE FOR HANDHELDS


184
BLACKBERRY SERVER
2,497.00
Software



UPGRADE/SCSI DRIVES


185
NEW ROUTE FOR 
1,554.00
Hardware



INTRANET SWB


186
DIGITAL CAMCORDER,
1,148.93
Unknown



SOFTWARE


187
COMPAQ DESKPRO
1,462.96
Computer


188
IBM THINKPAD
3,753.93
Computer


189
IBM THINKPAD
3,249.95
Computer


190
IBM THINKPAD
3,249.95
Computer


191
IBM THINKPAD
1,799.98
Computer


192
IBM THINKPAD
4,008.92
Computer


193
IBM THINKPAD
2,345.00
Computer


194
IBM THINKPAD
3,519.93
Computer


195
2HID PROZORP RDR
2,709.00
Unknown



GRY W/R232


196
COMPAQ DESKPRO
1,000.00
Computer


197
COMPAQ DESKTOP
1,330.00
Computer


198
IBM THINKPAD
1,815.00
Computer


199
QUARTERLY OFFICE
8,607.00
Software



SOFTWARE


200
COMPAQ DESKPRO
1,599.00
Computer


201
COMPAQ DESKPRO
1,199.00
Computer


202
COMPAQ DESKPRO
1,199.00
Computer


203
DESKPRO/DETCARD
1,599.00
Computer


204
IBM THINKPAD
2,248.97
Computer


205
IBM THINKPAD
2,318.97
Computer


206
THINKPAD
2,348.98
Computer


207
THINKPAD
2,348.98
Computer


208
THINKPAD
2,348.98
Computer


209
THINKPAD
2,348.98
Computer


210
THINKPAD
1,988.98
Computer


211
THINKPAD DOCK
2,476.96
Computer


212
THINKPAD/DOCK
2,348.98
Computer


213
AUTOBID PIPING
44,620.00
Unknown


STATION


214
COMPAQ DESKPRO
1,189.99
Computer


215
COMPAQ DESKPRO
1,349.98
Computer


216
IBM THINKPAD
3,816.00
Computer


217
LAPTOP
1,975.00
Computer


218
NEW VERSION OFFICE XP
3,155.00
Software


219
ETHERPLEX CARD 
17,900.00
Hardware



BACKUP


220
COMPAQ DESKPRO
1,188.99
Computer


221
IBM THINKPAD
1,889.97
Computer


222
IBM THINKPAD
1,649.98
Computer


223
COMPAQ DESKPRO
3,292.00
Computer


224
COMPAQ DESKPRO
1,039.00
Computer


225
COMPAQ DESKPRO
1,039.00
Computer


226
COMPAQ DESKPRO
2,389.95
Computer


227
IBM THINKPAD
2,244.00
Computer


228
IBM THINKPAD
3,730.89
Computer


229
IBM THINKPAD
2,011.00
Computer


230
IBM THINKPAD
1,097.00
Computer


231
HARDWARE FOR 
14,529.00
Hardware



ESTIMATING


232
COMPAQ DESKPRO
1,538.99
Computer


233
COMPAQ DESKPRO
1,199.00
Computer


234
IBM THINKPAD
1,848.96
Computer


235
IBM THINKPAD
2,457.00
Computer


236
IBM THINKPAD
2,537.00
Computer


237
REPLACEMENT UPS
1,065.00
Hardware


238
IBM THINKPAD
1,879.00
Computer


239
WINDOWS XP SOFTWARE
1,100.00
Software


240
SOFTWARE PIPE DESIGN
2,340.00
Software


241
INTERNET REPORTING
3,130.00
Software



SOFTWARE


242
IBM THINKPAD
1,888.98
Computer


243
IBM THINKPAD
2,088.98
Computer


244
REPLACEMENT DESKTOP
1,149.00
Computer


245
LCD MONITORS
1,599.96
Peripheral


246
WIN XP UPGRADE
1,079.97
Software


247
DESKPRO EN SDT P3
1,079.00
Computer


248
IBM THINKPAD
3,868.00
Computer


249
IBM THINKPAD
4,129.00
Computer

Murphy did not review the auditor’s classifications.  The auditor requested additional information as to what certain items were, but Murphy refused to provide any further information.  

45.
In addition, the auditor assessed sales tax on the following in-state purchases of non-agreed items:


Item number
Category


per schedule
Item
Amount
Tax
per auditor


1
Office 2000 Upgrades
$71,663
$4,908.92
Software


2
Overland Data 410
$6,006
$433.93
Unknown


3
Laser printer
$3,294
$237.99
Peripheral


4
Compaq Deskpro
$1,073
$85.57
Computer


5
Legato Backup Software
$21,170
$1,529.53
Software


6
SGI CAD Station
$7,109
$534.31
Computer


7
Compaq Deskpro
$1,191
$89.51
Computer


8
Legato Backup Software
$1,380
$101.09
Software


9
Two laser printers
$3,387
$223.54
Peripheral


10
Hard drives for STL Servers
$1,169
$89.03
Hardware


46.
The auditor concluded that Murphy is liable for $8,233.44 in sales tax and $53,617.85 in use tax (at a use tax rate of 4.975%), plus interest.  


47.
The Director issued final decisions pursuant to the audit, assessing Murphy a total of  $8,233.44 in sales tax for July 1997 through December 2001, and $53,617.85 in use tax for January 1999 through December 2001, plus interest.

Additional Evidence Presented at Hearing


48.
Although Murphy failed to provide the auditor with additional information, Murphy presented evidence at the hearing further describing the following items that the auditor had categorized as “unknown”:


Revised Description of Item


Item
(based on hearing testimony)
Amount


2
Payroll Software
$3,665


6
Silicon Graphic 320:  CAD Station
$5,819


7
Silicon Graphic 320:  CAD Station
$5,819


8
Silicon Graphic 320:  CAD Station
$4,995


9
Silicon Graphic 320:  CAD Station
$4,995


10
Silicon Graphic 320:  CAD Station
$4,995


18
Intranet Startup Software
$5,556


47
Silicon Graphic 320:  CAD Station
$6,064


55
Hardware (card) added to CAD machines to 



     increase their memory
$2,263


92
Server hardware for new building
$20,081


136
CAD Station
$5,655


166
Replace Commemce server hardware
$1,759


182
Hardware to upgrade 9GB
$2,095


213
Autobid Piping Station (same as Auto CAD)
$44,620

Murphy’s witness was equivocal as to whether Item 186 was computer software.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Murphy has the burden to prove that it is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to 

review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974). 

I.  The Sales/Use Tax Exemption


Section 144.020.1 imposes the sales tax on sellers for selling tangible personal property and offering certain enumerated services at retail.  The Director ordinarily collects sales tax from the seller.  Section 144.021.  However, § 144.210.1 authorizes the Director to collect sales tax, interest and additions directly from a purchaser who has purchased property sales tax-free under a claim of exemption that is found to be improper.  Section 144.610 imposes a use tax for the privilege of storing, using, or consuming in Missouri personal property purchased from out of state.


Murphy claims a sales/use tax exemption under § 144.030.2(28) for:  

[c]omputers, computer software and computer security systems purchased for use by architectural or engineering firms headquartered in this state.  For the purposes of this subdivision, “headquartered in this state” means the office for the administrative management of at least four integrated facilities operated by the taxpayer is located in the state of Missouri[.]  

Tax exemptions are to be strictly construed against the party claiming the exemption.  Conagra Poultry Co. v. Director of Revenue, 862 S.W.2d 915, 917 (Mo. banc 1993).  However, strict construction must not nullify the legislative purposes in making the exemption available.  State ex rel. Ozark Lead Co. v. Goldberg, 610 S.W.2d 954 (Mo. 1981).  


A tribunal has a duty to ascertain the intent of the legislature from the language used, to give effect to that intent if possible, and to consider words used in their plain and ordinary 

meaning.  State ex rel. Nixon v. Karpierz, 105 S.W.3d 487, 489-490 (Mo. banc 2003).  The plain and ordinary meaning of statutory language is generally derived from the dictionary.  Id. at 490 n.10.  

II.  Engineering Firm


Engineering is defined as:  

the science by which the properties of matter and the sources of energy in nature are made useful to man in structures, machines, and products[.]

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 752 (Unabr. 1986).  Section 327.181 defines the practice of professional engineering as follows: 

Any person practices in Missouri as a professional engineer who renders or offers to render or holds himself or herself out as willing or able to render any service or creative work, the adequate performance of which requires engineering education, training, and experience in the application of special knowledge of the mathematical, physical, and engineering sciences to such services or creative work as consultation, investigation, evaluation, planning and design of engineering works and systems, engineering teaching of advanced engineering subjects or courses related thereto, engineering surveys, the coordination of services furnished by structural, civil, mechanical and electrical engineers and other consultants as they relate to engineering work and the inspection of construction for the purpose of compliance with drawings and specifications, any of which embraces such service or work either public or private, in connection with any utilities, structures, buildings, machines, equipment, processes, work systems or projects and including such architectural work as is incidental to the practice of engineering; or who uses the title “professional engineer” or “consulting engineer” or the word “engineer” alone or preceded by any word indicating or implying that such person is or holds himself or herself out to be a professional engineer, or who shall use any word or words, letters, figures, degrees, titles or other description indicating or implying that such person is a professional engineer or is willing or able to practice engineering.

Section 327.221 requires that an applicant for a license as a professional engineer have at least four years of satisfactory engineering experience.  


Section 327.191 provides:  

No person shall practice as a professional engineer in Missouri, as defined in section 327.181 unless and until there is issued to such person a professional license or a certificate of authority certifying that such person has been duly licensed as a professional engineer or authorized to practice engineering in Missouri, and unless such license or certificate has been renewed as provided in section 327.261; provided that section 327.181 shall not be construed to prevent the practice of engineering by the following persons:


(1) Any person who is an employee of a person holding a currently valid license as a professional engineer or who is an employee of a person holding a currently valid certificate of authority pursuant to this chapter, and who performs professional engineering work under the direction and continuing supervision of and is checked by one holding a currently valid license as a professional engineer pursuant to this chapter;


(2) Any person who is a regular full-time employee of a person or any former employee under contract to a person, who performs professional engineering work for such employer if and only if all such work and service so performed is done solely in connection with a facility owned or wholly operated by the employer and occupied or maintained by the employer of the employee performing such work or service;


(3) Any person engaged in engineering who is a full-time, regular employee of a person engaged in manufacturing operations and which engineering so performed by such person relates to the manufacture, sale or installation of the products of such person;


(4) Any holder of a currently valid license or certificate of authority as an architect who performs only such engineering work as is incidental and necessary to the completion of architectural work lawfully being performed by such architect;


(5) Any person or corporation who is offering, but not performing or rendering, professional engineering services if the person or corporation is licensed to practice professional engineering in the state or country of residence or principal place of business.

The Director does not dispute that Murphy does engineering, and we conclude that it does.  During the periods at issue, Murphy employed at least 14, and sometimes as many as 16, 

registered professional engineers.  Murphy employs 28 people with a bachelor of science in mechanical engineering, five with a bachelor of science in civil engineering, and one with a bachelor of science in building construction, and we presume that these people worked under the supervision of the registered professional engineers.  Unquestionably, Murphy’s employees performed the engineering functions of design, validation, and verification.  


The Director argues, however, that Murphy is not an “engineering firm” within the meaning of § 144.030.2(28) because it promotes itself as a design/build firm and does not exclusively provide engineering services.  Section 327.465, RSMo Supp. 2003, was not in effect during the tax periods in question.  However, it is useful and pertinent to the issues in this case, providing:  


1.  As used in this section, the following terms shall mean:


(1) “Design-build”, a project for which the design and construction services are furnished under one contract;


(2) “Design-build contract”, a contract between the owner, owner's agent, tenant, or other party and a design-build contractor to furnish the architecture, engineering, and related design services, and the labor, materials, and other construction services required for a specific public or private construction project;


(3) “Design-build contractor”, any individual, partnership, joint venture, corporation, or other legal entity that furnishes architecture or engineering services and construction services either directly or through subcontracts.


2.  Any design-build contractor that enters into a design-build contract for public or private construction shall be exempt from the requirement that such person or entity hold a certificate of registration or such corporation hold a certificate of authority if the architectural, engineering, or land surveying services to be performed under the contract are performed through subcontracts with:


(1) Persons who hold a certificate of registration for the appropriate profession; or


(2) Corporations that hold current certificates of authority from the board for the appropriate profession.


3.  Nothing in this chapter shall prohibit the enforcement of a design-build contract by a design-build contractor who only furnishes, but does not directly or through its employees perform the architectural, engineering, or surveying required by the contract and who does not hold itself out as able to perform such services.


This statute now makes clear that a design/build contractor need not hold a certificate of registration, as long as it subcontracts with a person or firm that holds such a registration.  Murphy, however, holds a corporate certificate of authority to offer engineering services in Missouri and has held that certificate since 1983.  This fact is critical in this case.  Murphy is more than a contracting firm.  Even though it offers contracting services or may consider itself to be a hybrid, it also provides engineering services and is certified to do so.  Although § 144.030.2(28) uses the term “engineering firm,” we do not construe the exemption so narrowly that the firm must engage exclusively in engineering services, because the statute does not so provide.  As § 327.465.2, RSMo Supp. 2003, now makes clear, a design/build contractor is exempt from the engineering professional registration requirement only if the firm subcontracts with a person or corporation who holds the appropriate certificate of registration.  Murphy holds a corporate certificate of authority to offer engineering services in Missouri, and it provides engineering services.  Therefore, it qualifies as an engineering firm under § 144.030.2(28).


As Murphy points out, the Director’s position that the firm must exclusively provide engineering services in order to qualify for the exemption is inconsistent with the position that the Director has taken in Letter Rulings L9754, May 16, 1997, and LR2671, December 21, 2000.  In both of those rulings, the Director stated that the applicant was “an architectural, engineering, 

planning, interiors, graphics and consulting firm.”  Even though each of those applicants for a letter ruling thus provided services other than pure architecture or engineering, the Director stated that the exemption applied.  


Murphy also argues that the Director’s failure to recognize it as an engineering firm violates its constitutional rights to equal protection and due process of law under Mo. Const. art. I, § 2; Mo. Const. art. I, § 10; and U.S. Const. amend. XIV.  However, we have concluded that Murphy qualifies as an engineering firm for purposes of § 144.030.2(28), and we have thus applied the statute in a constitutional manner.  Duncan v. Missouri Bd. for Architects, Professional Engineers and Land Surveyors, 744 S.W.2d 524, 531 (Mo. App., E.D. 1988).   

III.  Integrated Facilities Operated by the Taxpayer 


Section 144.030.2(28) applies to computer items purchased by engineering firms headquartered in this state and defines “headquartered in this state” as “the office for the administrative management of at least four integrated facilities operated by the taxpayer is located in the state of Missouri.”  The Director argues that Murphy has only two facilities, its corporate offices in St. Louis and Denver.  Each word, clause, sentence, and section of a statute should be given meaning.  State of Missouri v. Kaiser, et al., 2004 WL 833047 (Mo. App., E.D., April 6, 2004).  Therefore, the statute requires not only that Murphy have at least four facilities, but that they be integrated.
   

A.  Facilities


Murphy argues that it has more than one facility at its St. Louis complex.  Again, we must strictly construe the exemption statute against the taxpayer, Conagra Poultry Co. v. Director of Revenue, 862 S.W.2d at 917, fully effectuating the legislature’s intent.  State ex rel. Ozark Lead Co., 610 S.W.2d 954.   The definition of “headquartered in this state” in §144.030.2(28) makes clear when a firm is headquartered in this state if a firm has facilities in a number of locations, including facilities in more than one state.  Therefore, the legislature would not have contemplated that a complex of buildings at one location could be classified as more than one facility.  


In addition, because the statute applies to architectural and accounting firms and all types of engineering firms, including those that only do design work, the legislature would not have contemplated that it would apply to fabrication buildings.  Although we have concluded that Murphy qualifies as an engineering firm, it has separate buildings only because it has fabrication operations and has an old building that is not currently used.  Architectural and accounting engineering firms would not have fabrication operations, and as an engineering firm, Murphy has fabrication operations only because it is a design/build firm.  Although Murphy performs some design work in the pipe fabrication building, the design portion of the work for the sheet metal fabrication building has been done at the new corporate office building since that building was completed.  We conclude that the legislature intended that facilities must be at separate locations and not within the same complex of buildings.  


Murphy argues that its on-site presence at client locations also qualifies as facilities.  We find the plain and ordinary meaning in the dictionary, Karpierz, 105 S.W.3d at 489-90, which defines a facility as:  

something (as a hospital, machinery, plumbing) that is built, constructed, installed, or established to perform some particular function or to serve or facilitate some particular end[.]

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 812-13 (Unabr. 1986).  We do not attempt to set forth a definitive statement as to when an on-site location can qualify as a facility.  In this case, however, Murphy has met its burden of proving that it has at least four facilities.  At the on-site locations, Murphy has its own employees, equipment, and phone lines, and it maintains responsibility for its own offices there.  As of July 3, 2003, in addition to its St. Louis and Denver complexes, Murphy had a continuous presence at certain on-site locations for over seven years.  These fit within the dictionary definition as places that are “established to perform some particular function or to serve or facilitate some particular end.”  The Director has offered no evidence to refute these facts.  Although Murphy established that it sometimes had mobile offices, this is not determinative because a portion of its customer’s building qualifies as a place that is “established to perform some particular function or to serve or facilitate some particular end,” and is thus a facility.  We note that even though we must strictly construe exemption provisions against the taxpayer, Conagra, 862 S.W.2d at 917, we cannot do so to an extent that defeats the intent of the legislature as expressed in the plain meaning of the language used.  State ex rel Ozark Lead Co., 610 S.W.2d 954.  In this case, Murphy established that it has at least four facilities, because it has at least four locations of a semi-permanent nature that were “established to perform some particular function or to serve or facilitate some particular end.”  

B.  Integrated 


Section 144.030.2(28) requires not only that the taxpayer have four facilities, but that they be “integrated.”  Once again, we find the plain and ordinary meaning in the dictionary, Karpierz, 105 S.W.3d at 489-90,  which defines “integrate” as:  “to form, coordinate, or blend 

into a functioning or unified whole : UNITE.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 608 (10th ed. 1993).  Murphy established that its St. Louis headquarters provides administrative support for the other locations, such as accounting, human resources, logistics, safety coordination, and legal guidance.  Under these facts, we cannot say that Murphy’s various facilities are not coordinated or blended into a functioning or unified whole.  They are all part of a united business operation; no facility operates independently of the Murphy operation as a whole.  Murphy has produced evidence that it has had at all relevant times at least four integrated facilities, and the Director has not refuted that evidence.     

IV.  Computers and Computer Software 


A computer is defined as “a programmable electronic device that can store, retrieve, and process data[.]”  Id. at 237.  Software is:  

something used or associated with and usu. contrasted with hardware: as   a : the entire set of programs, procedures, and related documentation associated with a system and esp. a computer system; specif  : computer programs[.]

Id. at 1117.  


The auditor agreed that certain items are computers or computer software.  In addition, as to Items 2, 6-10, 18, 47, 136, and 213, which the auditor had classified as unknown, Murphy presented sufficient evidence at the hearing, which the Director did not refute, by which we conclude that these items were computers or computer software.  (Finding 48.) 


As to the remaining items, Murphy has not met its burden to prove entitlement to the exemption.  Once again, tax exemptions are to be strictly construed against the party claiming the exemption.  Conagra, 862 S.W.2d at 917.  It is the burden of the taxpayer claiming the exemption to show that it fits the statutory language exactly.  Six Flags Theme Parks v. Director of Revenue, 102 S.W.3d 526, 528 (Mo. banc 2003).  We agree that a line must be drawn 

between computers and other equipment because the exemption applies to computers and computer software, not to any computer equipment.  Although the auditor’s classification of some items may appear to be inconsistent (for example, Item 44, Compaq Pressario, is classified as a computer, and Item 137, Compaq Presario, is classified as unknown), Murphy did not present any evidence, except as to those items in Finding 48, by which we may redetermine the auditor’s classifications.  The auditor’s exhibit sheets usually have, at most, a two or three-word description of each item, and these succinct descriptions may not be complete.  Because we do not have sufficient information to conclude otherwise, we presume that the auditor had a basis for the classifications of the various items other than those in Finding 48.  Although some hardware could possibly be part of a computer for purposes of this exemption, there is insufficient evidence to make that conclusion in this case.  Therefore, Murphy has not met its burden of proof except as to those items that the auditor determined were computers and computer software, and those items in Finding 48 that we have concluded are computers and computer software, based upon the evidence presented at the hearing.  The sales tax on the remaining items subject to sales tax (hardware and peripherals) is $984.49, and the use tax on the remaining items subject to use tax (hardware and peripherals) is $13,854.12.
 


V.  Other Arguments


Murphy argues that denying it the exemption on grounds that it is not “headquartered in this state” would violate the Commerce Clause, U.S. Const. art. I, § 8, by facially discriminating against architectural and engineering firms that are not headquartered in Missouri.  We have concluded that Murphy is headquartered in this state, and Murphy has raised and preserved the issue.  Duncan, 744 S.W.2d at 531.   


Murphy also argues that the Director’s decisions must be given prospective-only application under § 32.053 because they are the result of a policy change by the Director.  Murphy argues that the Director has changed policy because she previously allowed the exemption to firms that provided a mix of services.  Because we remake the Director’s decision, we question whether § 32.053 applies in a proceeding before this Commission.  Even if it does, the Director’s decisions are not the result of a policy change by the Director because the Director denied the exemption on the basis that Murphy does not have at least four integrated facilities, in addition to the basis that Murphy is not an engineering firm.  The record shows no policy change by the Director in applying a definition of integrated facilities.     

Summary


Murphy is entitled to the sales/use tax exemption for purchases of computers and computer software by engineering firms that are headquartered in this state.  However, Murphy is liable for sales tax of $984.49 and use tax of $13,854.12, plus interest, on certain purchases because it has not established that these items are computers or computer software.  

SO ORDERED on June 8, 2004.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�The Director’s brief admits these allegations, as set forth in Murphy’s complaint.  


	�Murphy has made no claim that any items were computer security systems. 


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�We note that § 135.110.9 provides tax credits for certain architectural firms, accounting firms, and employee-owned engineering firms qualifying as “headquarters” that establish new business facilities.  For purposes of that statute, “headquarters” is defined as meaning “[t]he administrative management of at least three integrated facilities operated by the taxpayer or related taxpayer,” and the taxpayer’s business must have been headquartered in this state for more than fifty years.  Section 135.110.10(2).  See also § 135.100(8).  Section 135.100(3) defines a facility as “any building used by a revenue-producing enterprise located within the state, including the land on which the facility is located and all machinery, equipment and other real and depreciable tangible personal property acquired for use at and located at or within such facility and used in connection with the operation of such facility[.]”    Although these statutes contain language similar to § 144.030.2(28), they obviously have a specific purpose and are not useful in providing a definition for purposes of § 144.030.2(28).  


	�The amount of these items subject to use tax totals $278,474.87, and applying a use tax rate of 4.975%, the use tax is $13,854.12.  
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