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)
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)

DECISION


The insurance producer licenses of Betty Muldrow and Bi-State Insurance Agency Inc. (Bi-State) are subject to discipline because Muldrow and Bi-State failed to remit insurance premiums to an insurance company on six occasions and because they withheld, misappropriated, and converted the funds meant for the insurance company.

Procedure


On August 6, 2003, the Director of Insurance (Director) filed a complaint seeking to discipline Muldrow’s and Bi-State’s licenses.  We held a hearing on January 5, 2004.  Stephen Gleason represented the Director.  Although notified of the time and place of the hearing, neither Muldrow nor anyone representing her or Bi-State appeared.  The matter became ready for our decision on January 12, 2004, the date the transcript was filed.

Findings of Fact

1. Muldrow was issued an insurance producer license that is currently in good standing.  Bi-State was issued an insurance producer license that expired on January 8, 2003.

2. Muldrow and Bi-State were insurance producers for American International South Insurance Company  (the Insurer).  Their responsibilities included selling the Insurer’s coverage, collecting premium payments, and remitting the premium payments to the Insurer.

3. Muldrow is and was the owner, manager, and president of Bi-State.  At all relevant times she was acting on behalf of Bi-State.

4. On February 22, 2002, Muldrow received $200 from Bessie Bishop for an insurance premium payment for Bishop’s personal insurance policy.  The money belonged to the Insurer.  Muldrow appropriated the funds to her own use.  Muldrow knowingly failed to remit the premium payment to the Insurer within 30 days of receiving the payment.

5. On March 16, 2002, Muldrow received $235 from Sikina Lee for an insurance premium payment for Lee’s personal insurance policy.  The money belonged to the Insurer.  Muldrow appropriated the funds to her own use.  Muldrow knowingly failed to remit the premium payment to the Insurer within 30 days of receiving the payment.

6. On March 18, 2002, Muldrow received $250 from Jesse Goodman for an insurance premium payment for Goodman’s personal insurance policy.  The money belonged to the Insurer.  Muldrow appropriated the funds to her own use.  Muldrow knowingly failed to remit the premium payment to the Insurer within 30 days of receiving the payment.

7. On March 19, 2002, Muldrow received $275 from Tracy Scales for an insurance premium payment for Scales’ personal insurance policy.  The money belonged to the Insurer.  Muldrow appropriated the funds to her own use.  Muldrow knowingly failed to remit the premium payment to the Insurer within 30 days of receiving the payment.

8. On March 22, 2002, Muldrow received $475 from Ronald Whitehorn for an insurance premium payment for Whitehorn’s personal insurance policy.  The money belonged to the Insurer.  Muldrow appropriated the funds to her own use.  Muldrow knowingly failed to remit the premium payment to the Insurer within 30 days of receiving the payment.

9. On March 19, 2002, Muldrow received $210 from Stacy
 Miller for an insurance premium payment for Miller’s personal insurance policy.  The money belonged to the Insurer.  Muldrow appropriated the funds to her own use.  Muldrow knowingly failed to remit the premium payment to the Insurer within 30 days of receiving the payment.

10. Bishop, Lee, Goodman, Scales, Whitehorn, and Miller were without insurance coverage for a period of time due to Muldrow’s failure to remit the respective premiums.

11. Bi-State did not report Muldrow’s actions to the Director, nor did the company take corrective action.

Conclusions of Law 


We have jurisdiction to hear the Director’s complaint.  Section 621.045, RSMo 2000.
  The Director has the burden of proving that Muldrow and Bi-State have committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director’s complaint cites § 375.141.1(2), (4), and (8), which authorize discipline for:


(2) Violating any insurance laws, or violating any regulation, subpoena or order of the director of another insurance commissioner in any other state;

*   *   *


(4) Improperly withholding, misappropriating or converting any moneys or properties received in the course of doing insurance business;

*   *   *


(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]

Counts I, II, III, IV, V, VI - Violating Regulation


The Director argues that Muldrow violated 20 CSR 700-1.140(2)(D), which states:


(D) Insurance producers shall remit all premium payments associated with a personal insurance policy to those persons entitled to them as soon as is reasonably possible after their receipt by the licensee, but in no event later than thirty (30) days after the date of receipt, provided, however, that premiums may be remitted at a later point in time if the licensee is so authorized under a written agreement between the licensee and the person legally entitled to the premiums.  In no event, however, shall a licensee retain premium payments if to do so will result in the failure to obtain or continue coverage on behalf of an insured or perspective insured.

Muldrow failed to remit the premiums to the Insurer on six separate occasions without written authority to do so.  Muldrow violated 20 CSR 700-1.140(2)(D) and is subject to discipline under § 375.141.1(2).

Count VII – Withholding, Misappropriating, or Converting


The Director argues that Muldrow’s license is subject to discipline because Muldrow withheld, misappropriated or converted funds.  The evidence shows that Muldrow withheld, misappropriated and converted the funds meant for the Insurer to her own use.  She is subject to discipline under § 375.141.1(4).

Count VIII

Incompetence, Untrustworthiness or Financial Irresponsibility

The Director argues that Muldrow’s license is subject to discipline because Muldrow demonstrated incompetence, untrustworthiness or financial irresponsibility.  Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  The definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Irresponsible means “not based on sound reasoned considerations . . . unprepared or unwilling to meet financial responsibilities.”  Id. at 1196.


By failing to remit the insurance premiums to the Insurer on six occasions, Muldrow demonstrated incompetence, untrustworthiness, and financial irresponsibility in the conduct of business.  Her license is subject to discipline under § 375.141.1(8).

Count IX


The Director argues that Bi-State’s license is subject to discipline under § 375.141.1(2) because of Muldrow’s actions and because the company failed to report Muldrow’s actions to the Director and failed to take corrective action.

The Director has shown that Muldrow violated its regulation.  The prior version of the statute was clear that this is cause to discipline the agency as well.  Section 375.141, RSMo 2000, states:


1.  The director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it determined as provided by sections 621.045 to 621.198, RSMo, that the licensee or applicant has, at any time, or if an insurance agency, the officers, owners or managers thereof have:

(Emphasis added.)  The current and applicable version of the statute is less clear, and states:


1.  The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:


While it is true that business entities are licensed as insurance producers, the specific reference to disciplining a business entity is found in § 375.141.3, which states:


3.  The license of a business entity licensed as an insurance producer may be suspended, revoked, renewal refused or an application may be refused if the director finds that a violation by an individual insurance producer was known or should have been known by one or more of the partners, officers or managers acting on behalf of the business entity and the violation was neither reported to the director nor corrective action taken.

The Director has shown that the business entity violated this statute, but did not plead it as a cause for discipline in the complaint.  Therefore, we cannot find cause for discipline on this basis.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).


We have found that Muldrow violated 20 CSR 700-1.140(2)(D).  We can only find cause for discipline of Bi-State’s license under § 375.141.1(2) if we find that the business entity violated the regulation as a legal entity or through its officer and owner.  By its plain language,   § 375.141.1 applies to insurance producers, which includes corporations as well as individuals.  Section 375.015.2.  “A corporation, being an artificial person created by operation of law, can act only through its officers, directors and agents.”  State v. Callen, 97 S.W.3d 105, 110 (Mo. App., W.D. 2002) (quoting Schneider v. Schneider, 347 Mo. 102, 146 S.W.2d 584, 589 (1940)).  In this case, there is clearly an identity of interest between the corporation and the individual.  We find that Bi-State failed to remit the premiums to the Insurer on six separate occasions.  Bi-State violated 20 CSR 700-1.140(2)(D), and it is subject to discipline under § 375.141.1(2).

Count XX


The Director argues that Bi-State’s license is subject to discipline under § 375.141.1(4).  We find that Bi-State withheld, misappropriated, and converted the funds meant for the Insurer and that it is subject to discipline under § 375.141.1(4).

Count XI


The Director argues that Bi-State’s license is subject to discipline under § 375.141.1(8). By failing to remit the insurance premiums to the Insurer on six occasions, Bi-State demonstrated incompetence, untrustworthiness, and financial irresponsibility in the conduct of business.  Its license is subject to discipline under § 375.141.1(8).

Summary


Muldrow’s and Bi-State’s licenses are subject to discipline under § 375.141.1(2), (4) and (8).


SO ORDERED on February 10, 2004.



________________________________



KAREN A. WINN



Commissioner

	�The complaint names James Miller, but the affidavit in evidence names Stacy Miller.





	�Statutory references, unless otherwise noted, are to the 2002 supplement to the Revised Statutes of Missouri.
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