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)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On February 18, 2000, Dornay Moody filed a petition appealing a decision of the Department of Social Services, Division of Aging (Aging), to deny her application for a Residential Care Facility I (RCF-I) license.  Moody’s petition states that she would soon correct one of the deficiencies cited by Aging in its decision.  On July 12, 2000, we convened a hearing on the petition.  Though notified of the time and place of the hearing, Moody made no appearance.  Steven M. Mitchell with the Department of Social Services’ Division of Legal Services represented Aging.  Though Moody had the burden of proof under section 621.120,
 Aging elected to present evidence.  Our reporter filed the transcript on July 20, 2000.  

Findings of Fact

1. On August 13, 1999, Moody filed an application to operate a 12-bed RCF-I under the name Starr Manor at a facility (the facility) formerly operated by Harris Best Care, Inc.  

2. On September 29, 1999, the facility was not in substantial compliance with Aging’s regulations related to administration, fire safety, physical plant, and general sanitation requirements.  

3. By statement of deficiencies dated October 6, 1999, Aging set forth the violations.  

4. Moody corrected some of the violations.  However, as of December 8, 1999, Moody had not had a local fire safety inspection.  As of July 10, 2000, Moody had not obtained an occupancy permit.  

5. By letter dated January 24, 2000, the Department denied the application.

Conclusions of Law


We have jurisdiction to hear Moody’s petition.  Section 198.039.1.
  Moody has the burden of proof.  Section 621.120.  Section 198.022 sets forth the requirements for licensure:

1.  [An RCF-I] license shall be issued if the following requirements are met: 

*   *   *

(2) The facility and the operator are in substantial compliance with the provisions of sections 198.003 to 198.096 and the standards established thereunder[.]

(Emphasis added.)

Aging showed that Moody is not in substantial compliance with at least two
 of those standards.  Aging’s Regulation 13 CSR 15-15.042 (4) states:  “The operator shall . . . assure compliance with all applicable laws and regulations. . . . [Class] II/III.”  Moody had no occupancy permit from the city-governing body.  Aging’s Regulation 13 CSR 15-15.022(9) states:  “All facilities . . . shall request consultation and assistance annually from the local fire unit. [Class] II/III.”  Moody did not obtain the local fire unit’s consultation and assistance because she had not had an inspection of the facility.  

Aging has shown that Moody was not in substantial compliance with the standards for licensure.  Moody has not shown otherwise.  Because Moody has not shown that she is entitled to an RCF-I license, we deny her application.  


SO ORDERED on August 2, 2000.



________________________________



WILLARD C. REINE



Commissioner

�All statutory references are to the 1994 Revised Statutes of Missouri.  


�Section 198.039.1 sets a deadline of 15 days from the mailing of the decision for filing a petition.  Moody filed a petition on the 25th day after the date of the decision.  However, there is no evidence of the date of mailing.  





�Aging’s answer also alleges that Moody lacked a certificate of need, but no provision of law requiring a certificate of need appears in the answer, in Aging’s decision, or in the statement of deficiencies. Our Regulation 


1 CSR 15-2.380(3)(B) requires the answer to set forth both the facts and the law at issue.  When an applicant files a petition with this Commission, the licensing agency’s answer must provide notice the grounds on which we may deny the application, as due process requires.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  Therefore, we make no finding or conclusion as to the certificate of need requirement.  Aging’s counsel at the hearing did not draft the answer.  
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