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)


)



Petitioner,
)




)
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)

No.  05-1079 DH



)

DEPARTMENT OF HEALTH AND
)

SENIOR SERVICES,

)




)
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)

DECISION

We dismiss the complaint of the Moberly Surgical Center, L.L.C., (“MSC”) for lack of jurisdiction because the controversy is moot.  

Procedure

On July 8, 2005, MSC appealed the denial of its application for a license to operate an ambulatory surgical center.  The Department of Health and Senior Services (“DHSS”) filed an answer on August 2, 2005.  At the request of both parties, we set an expedited hearing for September 2, 2005.  On August 24, 2005, DHSS filed a motion to dismiss for mootness.  On August 29, 2005, MSC filed a response in opposition to the motion to dismiss and filed a motion asking for DHSS’s consent to file an amended complaint.  Because we rely on exhibits attached to the motion to dismiss and responses made in MSC’s opposition to the motion, we treat the motion as a motion for summary determination.  Regulation 1 CSR 15-3.440(3)(A)3.  
Findings of Fact

1.
MSC filed an application for a license to operate as an ambulatory surgical center with DHSS on December 4, 2004.
2.
On June 24, 2005, DHSS denied the application in a letter stating in part:
In the review of your facility policies and agreements on June 14, 2005 it was identified that Section 197.215(2) RSMo and regulation 19 CSR 30-30.020(1)(B)4 were not met.  Regulation 19 CSR 30-30.020(1)(B)4 states:

Surgical procedures shall be performed only by physicians, dentists or podiatrists who at the time are privileged to perform surgical procedures in at least one (1) licensed hospital in the community in which the ambulatory surgical center is located, thus providing assurance to the public that patients treated in the center shall receive continuity of care should the services of a hospital be required.  As an alternative, the facility may submit a copy of a current working agreement with at least one (1) licensed hospital in the community in which the ambulatory surgical center is located, guaranteeing the transfer and admittance of patients for emergency treatment whenever necessary.
Based on information obtained on June 14, 2005, not all physicians planning to perform surgery at Moberly Surgery Center have hospital privileges to perform surgical procedures in a  hospital located in the same community as the Moberly Surgical Center.  Neither does Moberly Surgical Center have a current working agreement with a hospital located in the community.  A transfer agreement with a hospital not located in the same community as the ambulatory surgical center does not satisfy this regulatory requirement. 

3.
On July 8, 2005, MSC appealed the denial to us.  

4.
By letter dated July 25, 2005, to DHSS, counsel for MSC stated:

I am requesting your approval to resume the state licensing process for our surgery center under the following conditions:
· Drs. Tim Galbraith [and three other doctors] currently are members of Moberly Regional Medical Center’s active staff and will be performing surgical procedures at our 
ASC.  Dr. Jeff Turk, a local radiologist, will be performing pain management procedures.
· Dr. Peter Perll has requested specific privileges to direct anesthesia services and has been approved by the ASC governing board to serve in this role.  Dr. Perll is not on staff at Moberly Regional Medical Center and will not be performing surgical procedures at this time. . . .
5.
DHSS issued an ambulatory surgical center license to MSC on August 1, 2005.  
6.
DHSS sent the license to MSC with an August 3, 2005, enclosure letter stating in part:

The license is being issued since you were in compliance with the state licensing statute and regulations on the date of my inspection, July 29, 2005.  Specifically your facility was found to be in compliance with the requirements of Chapter 197.215 RSMO and 19 CSR 30-30.020(1)(B)4.  Non-compliance with these requirements during my visit on June 14, 2005, resulted in the license denial letter dated June 24, 2005 . . . .
The above noted requirements were found to be in compliance on July 29, 2005, because you have assured this office that the only physicians performing surgical procedures at your facility will be those physicians who have admitting privileges at Moberly Regional Medical Center (MRMC). 
Conclusions of Law


Section 621.045
 gives us jurisdiction of appeals from the denial of ambulatory surgical center licenses by DHSS.  

DHSS’s motion to dismiss contends that its issuance of the ambulatory surgical center license to MSC has given MSC the only relief that we could give if it were successful in its appeal.  
Our Regulation 1 CSR 15-3.440(3)(B)2.A.(I) authorizes us to grant an involuntary dismissal for lack of jurisdiction.  Our Regulation 1 CSR 15-3.440(3)(A)2.A requires motions 
asking for a decision without a hearing to be filed more than 45 days before the hearing.  The motion to dismiss was filed on August 24, 2005, less than 45 days before the September 2, 2005, hearing date.  We grant DHSS leave to file the motion to dismiss despite the time limit.  1 CSR 15-3.230(2).  

When a case before us becomes moot, there is no longer an existing controversy and we lose jurisdiction.  Braveheart Real Estate Co. v. Peters, 157 S.W.3d 231, 233 (Mo. App., E.D. 2004).  
In terms of justiciability, “ ‘[a] cause of action is moot when the question presented for decision seeks a judgment upon some matter which, if the judgment was rendered, would not have any practical effect upon any then existing controversy.’ ” . . .  “ ‘The existence of an actual and vital controversy susceptible of some relief is essential to appellate jurisdiction.’ ” . . .  “When an event occurs that makes a court’s decision unnecessary or makes granting effectual relief by the court impossible, the case is moot and generally should be dismissed.” . . .  “ ‘Even a case vital at inception of the appeal may be mooted by an intervenient event which so alters the position of the parties that any judgment rendered [merely becomes] a hypothetical opinion.’ ” 

State on inf. Reed v. Reardon, 41 S.W.3d 470, 473 (Mo. banc 2001).
MSC contends that the appeal is not moot because the surgery center “is not viable with only four physicians performing surgery” and the issue still remains whether MSC satisfied the original requirement of having a “working agreement with at least one licensed hospital in the community in which the ambulatory surgical center is located, guaranteeing the transfer and admittance of patients for emergency treatment whenever necessary[.]”  (Resp. to Mot. to Dismiss, at 2.)  
DHSS gave MSC a license to operate based on the amendment of the application in the July 25, 2005, letter that indicated the two surgeons without privileges at the Moberly hospital would not be performing surgery.  As DHSS’s August 3, 2005, letter indicates, the new staffing arrangement renders MSC in compliance with the regulations.  This is not a special condition on 
the license.  This is a normal license issued because the applicant was able to show that its change in staff duties now placed it in compliance with Regulation 19 CSR 30-30.020(1)(B)4.  

This Commission cannot grant any other license than what DHSS has already issued.  Thus, there is no relief that we can grant that DHSS has not already granted.  Accordingly, we dismiss the complaint because mootness deprives us of jurisdiction to proceed.
MSC has pending a “Motion for Leave and Request for Respondent’s Consent to File Amended Complaint.”  Our Regulation 1 CSR 15-3.350(4) provides:  “Petitioner shall not amend the complaint less than twenty (20) days before the hearing without respondent’s consent.”  DHSS has not yet responded to the motion and may be waiting to do so until the September 2, 2005, hearing.  The proposed amendment to the complaint would add allegations that MSC has a working agreement with the University Hospital in Columbia;  that DHSS issued it an ambulatory surgical center license because of the assurance “that only physicians performing surgical procedures at [the surgery center] will be those physicians who have admitting privileges at Moberly Regional Medical Center”; and that “DHSS's denial of Moberly Surgery Center’s license to operate as to its physicians without admitting privileges at Moberly Regional Medical Center remains and is the subject of this action.”  Even if DHSS were to consent to add these allegations, the complaint, thus amended, would not change our decision regarding mootness.
Summary


We no longer have jurisdiction because DHSS issued an ambulatory surgical center license to MSC.  There is no further relief that we can grant.   We cancel the hearing.


SO ORDERED on September 1, 2005.



________________________________



JOHN J. KOPP 


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.
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