Before the

Administrative Hearing Commission

State of Missouri

MISSOURI FARM BUREAU
)

SERVICES, INC. & SUBSIDIARIES,   
)



)



Petitioner, 
)




)


vs.

)

No. 00-0099 RI




)

DIRECTOR OF REVENUE, 
)




)



Respondent.
)

MEMORANDUM AND ORDER


On January 14, 2000, Missouri Farm Bureau Services, Inc. & Subsidiaries (Farm Bureau) filed a petition challenging the Director of Revenue’s December 20, 1999, final decision denying their claims for refunds of Missouri income tax for 1994, 1995, and 1996.
 Farm Bureau argues that it is not bound by a settlement agreement that it entered into with the Director.


On March 3, 2000, the Director filed a motion for summary determination.  Farm Bureau filed a response on March 27, 2000.  Dana L. Frese, with Carson & Coil, P.C., represents Farm Bureau.  Senior Counsel Michael L. Murray represents the Director.  


Pursuant to section 536.073.3, RSMo Supp. 1999,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 

(Mo. banc 1993).  As the defending party, the Director shows his right to a favorable decision by establishing facts that negate any element of Farm Bureau’s claim.   ITT Commercial Fin. Corp., 854 S.W.2d at 381.   

Findings of Fact


1.
Farm Bureau filed consolidated Missouri income tax returns for many years prior to 1994.


2.
On its consolidated Missouri income tax returns for 1990, 1991, and 1992, Farm Bureau excluded the income from its insurance company subsidiaries because insurance companies are not subject to Missouri income tax.  The Director concluded that Farm Bureau was not allowed to file Missouri consolidated returns due to the exclusion of Farm Bureau Town & Country Insurance Company of Missouri and Farm Bureau Life Insurance Company of Missouri from the returns.  The Director took the position that the group filing a Missouri consolidated return must be the group filing the federal return.  Therefore, the Director disallowed the consolidated returns filed for 1990, 1991 and 1992.


3.
Missouri Farm Bureau Insurance Brokerage, Inc., protested the disallowance of consolidated returns for 1990, 1991 and 1992.  However, Farm Bureau, Missouri Farm Bureau Insurance Brokerage, Inc., and Missouri Agricultural Marketing Association ultimately proceeded to file separate returns for 1994, 1995 and 1996.


4.
Upon learning that the Director intended to uphold the disallowance of the consolidated returns for 1990, 1991 and 1992, Farm Bureau sought a meeting with the Director.  The parties held the meeting on December 5, 1996. On December 23, 1996, the Director proposed a settlement.  On February 20, 1997, Farm Bureau proposed changes to the Director’s offer.


5.
In a letter dated March 25, 1997, the Director declined to accept Farm Bureau’s counter-offer and proposed another settlement with the following terms:



(1)
Missouri Farm Bureau Services, Inc., and Subsidiaries will be allowed to file 




Missouri consolidated returns for 1990 through 1993.



(2)
The Department of Revenue will accept the 1990 and 1991 returns as filed.



(3)
The 1992 return will be adjusted to show Missouri tax of $10,655.



(4)
The 1993 return will be subject to normal examination by the Department of 




Revenue during the period allowed by statute.



(5)
Missouri Farm Bureau Services and each of its subsidiaries will file separate 




Missouri returns for 1994 and 1995, no later than May 1, 1997, after which 




the returns will be subject to normal examination by the Department of 




Revenue during the period allowed by statute.



(6)
Missouri Farm Bureau Services and each of its subsidiaries will file separate 




Missouri returns for 1996 and subsequent years.


6.
In a letter dated April 29, 1997, Farm Bureau stated that while it still believed it met the criteria for filing consolidated Missouri returns, “the taxpayer has agreed to accept the proposal outlined in your letter of March 25, 1997.”  Farm Bureau requested a “short extension of time to file the separate Missouri returns for 1994 and 1995” and concluded by stating:  “Taxpayer understands that this agreement means that all subsidiaries subject to the Missouri corporate income tax will file separate returns for 1994 and subsequent years.”


7.
On May 9, 1997, the Director received separate returns for 1994 and 1995 from Missouri Farm Bureau Services, Inc.,  Missouri Farm Bureau Insurance Brokerage, Inc., and Missouri Agricultural Marketing Association.  Each of these corporations also filed separate returns for 1996.


8.
On June 27, 1997, the Director informed Farm Bureau that due to an error by counsel, the tax amount on which the parties agreed for 1992 had been understated by almost $2,700, but that the Director would not attempt to adjust that figure; the Director also stated that the deficiency for 1992 was $7,524.28, including interest to July 31, 1997.


9.
Farm Bureau enclosed payment of the $7,524.28 cited in the Director’s letter of 

June 27, 1997, in a letter dated July 7, 1997, and mailed July 30, 1997.


10.
On December 5, 1997, this Commission issued its ruling in First Missouri Banks, et al. v. Director of Revenue, No. 96-002180 RI, concluding that First Banks, Inc., and Subsidiaries was entitled to file a Missouri consolidated income tax return and exclude the income of First Bank, a Savings Bank, because savings and loan associations are exempt from taxation by the State of Missouri.  Farm Bureau learned of this decision and determined that the case was “on point” with regard to its filing status.


11.
On December 12, 1998, Farm Bureau filed amended consolidated Missouri returns for 1994, 1995 and 1996, reporting overpayments of $8,742, $12,531 and $30,168, respectively (a total of $51,441), and claiming refunds of those amounts.


12.
In a letter dated June 25, 1999, the Director denied the refund claims for the following reasons:

Farm Bureau’s letter, dated April 29, 1997, accepted the legal settlement terms.  An agreement was reached to file separate Missouri returns for the tax years beginning January 1, 1994, 1995 and 1996.


13.
Farm Bureau protested the denial of the refund claims in a letter hand-delivered on August 23, 1999.


14.
When the Director failed to respond to the protest within 90 days, Farm Bureau wrote to the Director on December 15, 1999, demanding payment of refund claims for 1994, 1995 and 1996, totaling $51,441.


15.
On December 20, 1999, the Director issued a final decision denying the refund claims for 1994, 1995 and 1996.

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


Farm Bureau raises a number of arguments that it is not bound by the settlement agreement.  Farm Bureau first argues that no statute gave the Director the authority to enter into the agreement.  Section 143.986 provides:  


1.  The director of revenue, or any person authorized in writing by him, is authorized to enter into an agreement with any person relating to the liability of such person in respect to the tax imposed by sections 143.011 to 143.996 for any taxable period.  


2.  Any such agreement shall be final and conclusive and, except upon a showing of fraud or malfeasance, or misrepresentation of a material fact:  


(1) The case shall not be reopened as to matters agreed upon or the agreement modified by any officer, employee, or agent of this state, and 


(2) In any suit, action, or proceeding under such agreement, or any determination, assessment, collection, payment, abatement, refund, or credit made in accordance therewith, shall not be annulled, modified, set aside, or disregarded.  


This statute plainly gave the Director the authority to enter into a settlement agreement. Therefore, this point is denied. 


Farm Bureau next contends that its subsidiaries complied with the settlement agreement by filing separate returns for each period at issue, and that its actions in filing amended returns on a consolidated basis were not contrary to the settlement agreement.  We do not agree.  The agreement plainly required Farm Bureau’s affiliates to file returns on a separate-company basis for 1994, 1995, and 1996.  Farm Bureau also claims that the settlement agreement is ambiguous because it did not address amended returns.  Farm Bureau argues that this case is thus not ripe for summary determination.  We find no ambiguity in the agreement.


Farm Bureau finally argues that enforcement of the settlement agreement would be unconscionable because it would impose a tax burden greater than that authorized by law and would impose that burden indefinitely.  However, all years at issue in this case were specifically addressed in the agreement, and all of these years were already past at the time the parties entered into the agreement.  The separate-return liability for all years at issue could have been computed at the time of the agreement.  If it had so desired, Farm Bureau had ample opportunity to litigate its right to file consolidated returns.  Farm Bureau cites cases in which a defendant entered into a plea bargain for a sentence beyond what is allowable by law.  Jolly v. Florida, 

392 So.2d 54 (Fla. Dist. Ct. App. 1981); People v. Brown, 618 N.Y.S.2d 404 (N.Y. App. Div. 1994).  Those cases were decided in the context of criminal law and are not applicable here.  The agreement may be rescinded only upon a showing of fraud, malfeasance, or misrepresentation of material fact.  Section 143.986.2.  Farm Bureau has asserted no such grounds for rescission of 

the agreement.  This Commission has upheld the validity of compromise agreements between a taxpayer and the Director.  McKeever v. Director of Revenue, Nos. R-79089, R-79090, R-79091, and R-79092 (Mo. Admin. Hearing Comm’n July 24, 1980).


In its protest before the Director, Farm Bureau similarly argued that the settlement agreement should be rescinded because the law had changed with this Commission’s decision in First Missouri Banks.  However, our decision in First Missouri Banks does not serve as a basis to invalidate the settlement agreement to which Farm Bureau had plainly agreed.  Farm Bureau could have asserted its right to file consolidated returns for the periods at issue if it had so desired.  A contract that has been fully performed cannot be rescinded by one of the parties.  Baker v. Whitaker, 887 S.W.2d 664, 668 (Mo. App., W.D. 1994).


While its protest was pending before the Director, Farm Bureau also argued that its protest should be deemed correct as a matter of law and that it should receive a refund because the Director did not decide its refund claim within 90 days as required by section 143.841.2.  The Supreme Court of Missouri rejected such an argument in Farmers & Merchants Bank and Trust Co. v. Director of Revenue, 896 S.W.2d 30, 32-33 (Mo. banc 1995).  

Summary


We conclude that Farm Bureau is not entitled to refunds of Missouri income tax for 1994, 1995, and 1996.
  Therefore, we grant the Director’s motion for summary determination.  We cancel the hearing.   


SO ORDERED on April 26, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Although the complaint is styled as the appeal of Missouri Farm Bureau Services, Inc., Missouri Farm Bureau Insurance Brokerage, Inc., and Missouri Agricultural Marketing Association, as separate companies, the proper party is Missouri Farm Bureau Services, Inc. & Subsidiaries, and we amend the caption accordingly.  


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�However, we do not interpret the language of the agreement providing that Farm Bureau shall also file separate returns in “subsequent years,” because the liability for specific tax years beyond 1996 was not known at the time the agreement was signed.  We question whether the agreement would be enforceable for periods after 1996.  
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