Before the

Administrative Hearing Commission

State of Missouri

MITCHEM TIRE COMPANY, 
)



)



Petitioner,
)




)


vs.

)

No. 99-1394 AF




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 21, 1999, Mitchem Tire Company (Mitchem) filed a petition to recover the attorney fees and expenses that they incurred in Mitchem Tire Co. v. Director of Revenue, No. 98-2209 RV (Mo. Admin. Comm’n) (the underlying case) and in this case. 


This Commission convened a hearing on the petition on January 20, 2000.  Lincoln J. Knauer, with Husch & Eppenberger, LLC, represented Mitchem.  Nikki Rose represented the Director.


The parties elected to file written arguments.  The last written argument was filed on August 4, 2000.   

Findings of Fact

1. Mitchem is a Missouri corporation that does business as a tire dealership in Springfield, Missouri.  At all relevant times, Mitchem’s net worth has not exceeded seven million dollars, nor has it had more than 500 employees.

2. In August of 1995, the Director’s Tax Administration Bureau issued a letter to Missouri tire dealers that states:

Dear Taxpayer:

Senate Bill Nos. 60 and 112, passed by the Missouri Legislature this year, will make many changes in the collection of the Missouri Tire Fee.  The changes that will become effective August 28, 1995, include the following:

· All sales of tires for use on farm tractors and implements owned and operated by family farms or family farm corporations as defined in Section 350.010, RMSo 1994, are exempt from the fee;

· All sales of tires for use on farm tractors and implements owned and operated by corporate farms are subject to the Missouri Tire Fee;

· Retailers shall retain six percent of fees collected as collection cost, rather than the five percent currently allowed; and 

· Exemptions granted under Section 144, RSMo 1994, will not be applicable to the Missouri Tire Fee.  Therefore, exempt organizations will be required to pay the Missouri Tire fee.

Should you require additional information or should you have any questions about the changes in the tire fee, please contact the Tax Administration Bureau, Post Office Box 840, Jefferson City, MO 65101-0804 (Phone 314-751-2836).

Sincerely, 

Kenneth M. Pearson

Administrator

3. On May 6, 1997, the Director began an audit of Mitchem for the periods April 1, 1994, through March 31, 1997, to determine if Mitchem had properly collected tire fees as provided in section 260.273.

4. The Director’s auditor believed that Mitchem had not been properly collecting and remitting the tire fee beginning September 1, 1995, on its sales of tires to motor vehicle dealers to be placed on used motor vehicles held for sale.

5. Starting in late 1997 and continuing into 1998, various Missouri tire dealers began contacting the Director with questions concerning the assessment of tire fees on the sale of tires to motor vehicle dealers to be placed on used motor vehicles held for resale.  

6. On May 22, 1998, the Director issued seven final decisions assessing Mitchem for unpaid tire fees during the audit period, totaling $5,248.96, plus interest.

7. Mitchem retained Counsel Lincoln J. Knauer, with Husch & Eppenberger, LLC, for assistance with the assessments of the tire fees.

8. On July 21, 1998, Mitchem’s counsel filed seven separate complaints with this Commission in the underlying case to appeal each of the Director’s final decisions.  We assigned Case No. 98-2209 RV to all seven complaints.

9. On August 26, 1998, the Director filed an answer in the underlying case.

10. Because the authority over tire fees is shared by both the Director and the Department of Natural Resources (DNR), the Director issued a letter to DNR on September 11, 1998, inquiring about the possibility of a prospective application of the statutory amendment in tire fee audits.  The Director contacted DNR because tire dealers had expressed confusion about the effects of the 1995 legislation on sales of tires to motor vehicle dealers.

11. By letter dated October 1, 1998, DNR agreed with the Director’s proposal to handle the tire fee audit findings in a prospective manner.  

12. In December 1998, the Director’s Tax Administration Bureau issued a letter to Missouri tire dealers to clarify the 1995 change of law concerning the tire fee.  The letter indicated that “[u]nder the new law the regular sales tax exemptions DO NOT APPLY.  This includes the regular ‘resale exemption.’”  The letter provided the following example of a resale situation:

Dealer A sells a tire to Customer B.  If Customer B is a registered tire dealer and will re-sell the tire and assume liability for the tire fee, then Dealer A should not charge the tire fee on this sale.  Customer B should give Dealer A a Tire Fee Exemption Certificate for this sale.

If Customer B is not a registered tire dealer, and is not assuming the tire fee liability, Dealer A is liable for the tire fee.

The Director enclosed with his letter copies of a proposed new tire fee regulation and a proposed new tire fee exemption certificate.  The proposed Regulation 12 CSR 10-44.010 provided:

(2) Organizations exempt from the sales tax under Chapter 144, RSMo including, but not limited to, non-profit organizations, political subdivisions, charitable organizations and common carriers, are not exempt from the tire fee.

*   *   *

(5) Sales of tires by a tire wholesaler to a car dealer are subject to the tire fee unless the car dealer is registered and remitting the tire fee to the Department of Revenue.

13. On February 10, 1999, Mitchem sent a set of requests for production of documents and interrogatories to the Director in the underlying case. 

14. On April 14, 1999, the Director filed a motion to dismiss the underlying case.  The Director’s motion stated that the assessments that Mitchem had protested were withdrawn and that all tire fees due and owing by Mitchem for the audit period were deemed to have been paid.

15. On April 23, 1999, this Commission issued an order of dismissal in the underlying case. 

16. On May 21, 1999, Mitchem filed an application for attorney fees and expenses incurred in the underlying case and in this case.  This Commission assigned Case No. 99-1394 AF to Mitchem’s application.  

17. Mitchem’s counsel spent 42 hours on both the underlying case and on this case through February 2, 2000.  Attorney fees for services of attorney Lincoln J. Knauer were billed at rates varying from $150 to $180 per hour.  Knauer is a litigation attorney with approximately 30 years of experience.  He does not specialize in tax law.  Attorney fees for associate attorney Michael Lawson were billed at a rate of $85 per hour.  Through February 2, 2000, Mitchem incurred $4,650.50 in attorney fees and $151.42 in expenses.

Conclusions of Law

Mitchem claims attorney fees and expenses under section 536.087.1, which provides:  


A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.  

The purpose of section 536.087 is to require state agencies to carefully scrutinize proceedings and to increase the agency’s accountability.  Wadley v. Department of Soc. Servs., 895 S.W.2d 176, 178-79 (Mo. App., S.D. 1995).  The statute was designed “to encourage relatively impecunious private parties to challenge abusive or unreasonable government behavior by relieving such parties of the fear of incurring large litigation expenses.”  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 902 (Mo. App., W.D. 1997).

I.  Prevailing Party


Section 536.087.1 authorizes an award of attorney fees to a non-state party who “prevails” in an agency proceeding or civil action arising therefrom.  A corporation or other entity qualifies as a “party” under section 536.085(2)(b) if its net worth did not exceed seven million dollars and it did not have more than 500 employees at the time the underlying case was initiated.  There is no dispute that Mitchem meets these criteria.  There is also no dispute that Mitchem prevailed in the underlying case.  Mitchem obtained a favorable result in the underlying case because the Director withdrew the assessments against Mitchem, resulting in a dismissal of the case.  See section 536.085(3); Melahn v. Otto, 836 S.W.2d 525, 527-28 (Mo. App., W.D. 1992).

II.  Substantial Justification


A prevailing party is entitled to an award of attorney fees and expenses under section 536.087.1 unless we determine that the “position of the state was substantially justified or that special circumstances make an award unjust.”  The State has the burden to prove that its position was substantially justified.  Melahn, 836 S.W.2d at 529.  The Director’s position need not be correct or even highly justified, but it must have a clearly reasonable basis in fact and law.  Hernandez, 936 S.W.2d at 903.  The Director’s position must be in good faith and capable of being reached by a reasonable person.  Id.  “The fact that the state has lost the agency proceeding . . . creates no legal presumption that its position was not substantially justified.”  Section 536.087.3.  

A.  The Law Pertaining to Tire Fees


Prior to the amendments that went into effect on August 28, 1995, section 260.273.1, provided:


1.  A fee for each new motor vehicle or trailer tire sold at retail shall be imposed on any person engaging in the business of making retail sales of new motor vehicle or trailer tires within this 

state.  The fee shall be charged by the retailer to the person who purchases a motor vehicle or trailer tire for use on a motor vehicle or trailer and not for resale.  Beginning January 1, 1991, such fee shall be imposed at the rate of fifty cents for each new tire sold.  Such fee shall be added to the total cost to the purchaser at retail after all applicable sales taxes on the tires have been computed.  The fee imposed, less five percent of fees collected, which shall be retained by the tire retailer as collection costs, shall be paid to the department of revenue in the form and manner required by the department of revenue and shall include the total number of new tires sold during the preceding month.  The department of revenue shall promulgate rules and regulations necessary to administer the fee collection and enforcement.  Applicable exemptions under chapter 144, RSMo, shall be granted to the fee established in this section, however, the allowance granted in section 144.140, RSMo, shall not apply.  The terms “sold at retail” and “retail sales” do not include the sale of new motor vehicle or trailer tires to a person solely for the purpose of resale, provided the subsequent retail sale in this state is to the ultimate consumer and is subject to the fee.
(Emphasis added.)

Effective August 28, 1995, the General Assembly amended section 260.273.  S. 60 and 112, 88th Gen. Assem., 1st Reg. Sess., 1995 Mo. Laws 626.  Section 260.273, RSMo Supp. 1995, provides in part: 

1.  Any person purchasing a new tire may present to the seller the used tire or remains of such used tire for which the new tire purchased is to replace. 

2.  A fee for each new tire sold at retail shall be imposed on any person engaging in the business of making retail sales of new tires within this state.  The fee shall be charged by the retailer to the person who purchases a tire for use and not for resale.  Beginning on January 1, 1991, such fee shall be imposed at the rate of fifty cents for each new tire sold.  Such fee shall be added to the total cost to the purchaser at retail after all applicable sales taxes on the tires have been computed.  The fee imposed, less six percent of fees collected, which shall be retained by the tire retailer as collection costs, shall be paid to the department of revenue in the form and manner required by the department of revenue and shall include the total number of new tires sold during the preceding month.  The department of revenue shall promulgate rules and 

regulations necessary to administer the fee collection and enforcement.  The terms “sold at retail” and “retail sales” do not include the sale of new tires to a person solely for the purpose of resale, if the subsequent retail sale in this state is to the ultimate consumer and is subject to the fee.    

(Emphasis added.)


In the 1995 amendment to section 260.273, the General Assembly enacted various changes to the statute.  The amended statute retained the general language that a tire fee is imposed on a retailer that sells the tires for use and not for resale.  The amended statute continued to provide a specific sale for resale provision, which states that a tire fee is not collected upon the first sale if the subsequent retail sale is to the ultimate consumer and is subject to the fee.  However, the amended statute no longer contained the specific language that allowed “[a]pplicable exemptions under chapter 144.”  Section 260.273.1.  Chapter 144 exemptions include, but are not limited to, non-profit organizations, political subdivisions, charitable organizations, common carriers, and materials used as component parts.  Section 144.030.2.  Section 144.030.2(2) provides the following exemption: 

(2) Materials, manufactured goods, machinery and parts which when used in manufacturing, processing, compounding, mining, producing or fabricating become a component part or ingredient of the new personal property resulting from such manufacturing, processing, compounding, mining, producing or fabricating and which new personal property is intended to be sold ultimately for final use or consumption[.]

(Emphasis added.)

B.  Conclusions as to Substantial Justification

The Director argues that the position taken in the underlying case was substantially justified because it was based on the change in applicable law as set forth in the 1995 amendment to section 260.273.  The Director asserts that before 1995, the tire dealers were not 

required to collect the tire fee on sales of tires to motor vehicle dealers for use on used motor vehicles held for sale because section 260.273 incorporated the component parts exemption under section 144.030.2(2).  The Director argues that after 1995, the component parts exemption was removed from section 260.273 and that tire dealers were required to collect and remit the fee from motor vehicle dealers.
  The Director contends that the sale for resale provision, which remained in the statute, was not applicable because the motor vehicle dealer did not collect the tire fee upon selling the motor vehicle equipped with the new tires to the ultimate consumer.  The Director points out that because of the confusion of tire dealers over the change in the statute, the Director and DNR made a policy decision to overlook past mistakes by tire dealers in collecting the fee, resulting in the withdrawal of the assessments against Mitchem.


Mitchem argues that the Director’s position taken in the underlying case was not substantially justified.  Mitchem argues that the Director’s position was contrary to the plain language of the statute and that the statute, at minimum, is unclear about whether the sale of tires to car dealerships is exempted from the imposition of the tire fee.  Mitchem asserts that the Director failed to notify taxpayers of his change in interpretation of the statute and ignored his affirmative duty under section 260.273 to promulgate the rules and regulations necessary to properly administer and enforce the law.  


Section 260.273.1 provides in part:


The department of revenue shall promulgate rules and regulations necessary to administer the fee collection and enforcement.


We do not find that the Director’s position in the underlying case was contrary to the plain language of the statute.  Under the 1995 amendment to section 260.273, the component parts exemption no longer applied to the collection of the tire fee.  According to the Director’s interpretation of the amended statute, tire dealers were required to collect and remit the fee from motor vehicle dealers that used the tires on motor vehicles held for sale.  The Director interpreted that the intent of the legislature was to develop a fund from which DNR could draw money for the costs of disposing used tires.  According to the Director, the sale for resale provision, which remained in the statute, did not apply to such sales because when the motor vehicle dealer sells the vehicle to the ultimate consumer, the dealer does not collect the tire fee.  


The Director’s interpretation of the amended statute is reasonable.  The Director’s interpretation relies on the removal of the component parts exemption from the statute.  The record shows that tire dealers were confused by the amended statute.  However, the Director’s letter to the tire dealers in 1995 informed them that exemptions under Chapter 144 were no longer applicable.  Although in hindsight the Director’s 1995 letter could have been more specific in regard to the exemptions no longer available, the law does not require the Director to explain every ramification from an amended statute.  The issue of selling tires to a motor vehicle dealer did not appear to be problematic to the Director until the tire dealers expressed confusion concerning the issue. 


The Director is not required by section 260.273 to immediately promulgate new regulations in every instance that a statute is amended.  Promulgating regulations can be a lengthy process.  See section 536.021.  The record does not establish that Mitchem would not have been assessed unpaid tire fees if an amended regulation had been promulgated within a reasonable time.


Mitchem cites Wadley v. Department of Social Services for the proposition that the Director has an affirmative duty to determine how its interpretation of the statute is appropriate 

in the circumstances.  In Wadley, the Court of Appeals affirmed the trial court’s decision that the position of the Department of Social Services, Division of Child Support Enforcement, (Division) was not substantially justified and that Wadley was entitled to reimbursement of attorney fees.  The Division had sought to collect child support from Wadley on the grounds that section 210.822 stated that a man is presumed to be the natural father of a child if the man and the child’s natural mother are married to each other and the child is born during the marriage.  Wadley, 895 S.W.2d at 179.  Wadley informed the Division that the child was conceived and born while he was overseas serving in the armed forces, and Wadley further informed the Division that it could easily verify that information by interviewing individuals and by reviewing military records.  However, the Division ignored Wadley’s request and proceeded to obtain a court order withholding child support from Wadley’s income.  Subsequent blood tests established that Wadley was not the biological father of the child.  Id. at 178.  


Mitchem’s reliance on Wadley is misplaced.  In that case, the Division of Child Support Enforcement clearly ignored readily accessible information that Wadley was not the father of the child, and the Division proceeded to obtain an order withholding child support from Wadley’s income based on the statutory presumption of paternity while Wadley was stationed overseas.  In the underlying case against Mitchem, the Director did not ignore readily accessible information when he assessed the tire fee, and the Director did not proceed without substantial justification.  The Director’s interpretation of the amended statute, which was the basis of the assessment, was a reasonable interpretation.  We need not decide in this case whether that interpretation was the correct one, only whether the assessment was substantially justified.


Mitchem could have taken up the issue of the interpretation of the statute on a protest.   Sections 260.273.3, RSMo Supp. 1995, and 144.700.  A protest affidavit would be submitted to 

the Director within thirty days after payment is made.  Section 144.700.2(1).  The Director would decide whether or not to disallow the protest.  If the Director disallows the payment under protest, that decision may be appealed to this Commission.  Section 144.700.2(2).  The correct interpretation of the statute would then be decided.  A party that prevails with a protest is entitled to a refund of the amounts paid, with interest.  Section 144.700.4.


We conclude that the Director’s position in the underlying case was substantially justified.  When the legislature amended section 260.273 in 1995, it removed the component part exemption from the statute.  As a result, under the Director’s reasonable interpretation of the amended statute, tire dealers were required to collect the tire fee from motor vehicle dealers that purchased the tires for use on vehicles held for sale.  Because of confusion by the tire dealers over the collection of the fee, the Director and DNR agreed in 1998 to prospectively apply the statute in audit findings.  


Therefore, we conclude that Mitchem is not entitled to an award of attorney fees and expenses incurred in the underlying case or in this case.    


SO ORDERED on October 11, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�Assessment Nos. 98141797006, 98141797007, 98141797008, 98141797009, 98141797010, 98141797011, and 98141797012.


�Section 536.085(4) provides:





The amount of fees awarded as reasonable fees and expenses shall be based upon prevailing market rates for the kind and quality of the services furnished, except that . . . attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court determines that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.] 


�We recognize that “[s]ales tax is not due on purchases of materials that become component parts or ingredients of items that are sold.”  Jones v. Director of Revenue, 981 S.W.2d 571, 576 (Mo. banc 1998) (citing Al-Tom Investment, Inc.  v. Director of Revenue, 774 S.W.2d 131, 134-35 (Mo. banc 1989).  In Jones, the component parts were materials used to make signs.  In Al-Tom, the component part was vegetable oil used to cook fried chicken.
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