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DECISION


James W. Mitchell is not liable for a fee for the late filing of a May 2001 lobbyist expenditure report because the filing requirement did not apply to him.  

Procedure

On August 13, 2002, the Missouri Ethics Commission (Ethics) assessed James W. Mitchell a late filing fee of $280 for the untimely filing of a lobbyist expenditure report (report).  On August 21, 2002, Mitchell filed a petition appealing that assessment.  On October 7, 2002, Mitchell filed a motion for summary determination.  We may grant a motion for summary determination if either party establishes facts that (a) the other party does not dispute and (b) entitle either party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp, 854 S.W.2d 371, 380-82 (Mo. banc 1993).  On October 24, 2002, Ethics filed a response, which does not dispute any of the facts established in Mitchell’s motion.  With its response, Ethics filed a motion for summary determination.  However, even if Mitchell disputed 

no facts in Ethics’ motion and we took every fact asserted in Ethics motion as true, we must deny Ethics’ motion for reasons set forth below.  

Findings of Fact

1. On May 11, 2001, Mitchell became an employee of the Department of Corrections (Corrections).  At all relevant times, his full-time duties were to: 

a. obtain and administer grants for Corrections; and 

b. assure compliance with state and federal regulations.   

2. Also on May 11, 2001, Corrections ordered Mitchell to register as a lobbyist.  Mitchell registered as a lobbyist that day.

3. While employed by Corrections, Mitchell did not attempt to influence:

a. any action by the executive branch of government or by any elected or appointed official, employee, department, division, agency or board or commission thereof; 

b. any purchasing decision by the judicial branch of government or by any elected or appointed official or any employee thereof; or

c. the taking, passage, amendment, delay or defeat of any official action on any bill, resolution, amendment, nomination, appointment, report or any other action or any other matter pending or proposed in a legislative committee in either house of the general assembly, or in any matter that may be the subject of action by the general assembly.

Also while employed by Corrections, Mitchell did not make any expenditures on such attempts.  Mitchell’s registration terminated in November 2001.

4. By letter dated August 13, 2002, Ethics assessed Mitchell a late filing fee of $280.  Ethics based that amount on Mitchell’s filing of a report for June 2001.  

5. Ethics has never received a report from Mitchell for May 2001.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).  Therefore, it carries that burden by summary determination if its motion establishes all the facts on which it would have the burden of proof at trial.  ITT Commercial Fin. Corp., 854 S.W.2d at 380-82.  Mitchell prevails on his motion by showing:  (1) facts that negate any one of the claimant’s elements, 

(2) that after discovery the claimant will be unable to evidence any one of the claimant’s elements, or (3) that there is no genuine dispute as to the material facts of its affirmative defense.  Id. 

A.  Ethics’ Motion


In its motion and its response to Mitchell’s motion, Ethics cites section 105.492.5:


Any lobbyist who fails to timely file a lobbying disclosure report as required by section 105.473 shall be assessed a late filing fee of ten dollars for every day such report is late. 

(Emphasis added.)
  Ethics argues that section 105.473.3(1) required Mitchell to file a lobbyist expenditure report:


During any period of time in which a lobbyist continues to act as an executive lobbyist, judicial lobbyist or a legislative lobbyist, the lobbyist shall file with [Ethics] on standardized forms prescribed by [Ethics] monthly reports which shall be due at the close of business on the tenth day of the following month[.]

(Emphasis added.)  Ethics argues that Mitchell was a lobbyist under section 105.470(5), which provides the following definition:  “any natural person defined as an executive lobbyist, judicial lobbyist or a legislative lobbyist [.]”  An executive, judicial, and legislative lobbyist is defined at paragraph (c) of subsections (1), (3), and (4), respectively, of section 105.470 to include anyone who:


Is designated to act as a lobbyist by any person, business entity, governmental entity, religious organization, nonprofit corporation, association or other entity[.]

(Emphasis added.)  Ethics argues that Mitchell “acted as a lobbyist” because he was designated as a lobbyist on May 11, 2001.  As Ethics points out in its argument, we have in the past read those statutes to require filing when such designation is in effect.  

B.  Mitchell’s Motion


However, Mitchell’s affidavit establishes facts not present in such cases, which Ethics does not dispute.  Section 105.475.1 provides:


The provisions of sections 105.470 to 105.473 shall not apply to any public official or a staff member . . . of a public official when employed by a lobbyist principal and who is acting on behalf of the lobbyist principal in their employment, except if such person's employment is as a lobbyist for the lobbyist principal.

(Emphasis added.)  Under that language, Mitchell’s employment determines whether section 105.473’s filing requirement applied to him.
  


Section 105.470(7) provides that “public official” includes:

any agency head, department director . . . of state government or . . . any designated decision-making public servant designated by persons described in this subdivision.

Mitchell’s affidavit establishes that his employment was in grants administration and regulatory compliance full-time, and included no lobbying.  Therefore, Mitchell has established facts under which he was a public official’s staff member.  


Under section 105.475.1, those facts exempted Mitchell from the filing requirement of section 105.473.3(1).  Our Regulation 1 CSR 15-3.450(4)(F) provides:


Defense Required.  When a party supports a motion under this section with affidavits or other evidence, an adverse party’s response shall not rest upon the mere allegations or denial of the adverse party’s pleadings.  The adverse party’s response shall set forth specific facts showing that there is a genuine issue of material fact for hearing and support these facts by affidavit or other evidence.  If the adverse party does not so respond, the commission shall enter summary determination, if appropriate, against it.

Ethics’ response sets forth specific facts and supports them by affidavit, but does not show that there is any issue as to the material fact of Mitchell’s employment.  Therefore, we enter summary determination against Ethics. 
Summary


We conclude that Mitchell is not liable for a late filing fee.  


SO ORDERED on October 31, 2002.




_______________________________




KAREN A. WINN




Commissioner

�All statutory references are to the 2000 Revised Statutes of Missouri.





�If section 105.492.5 applies to Mitchell, we must conclude that his late fee is still accruing.  Ethics’ decision to assess a $280 fee based on the filing of a report for June 2001 does not bind us because we review the assessment de novo, meaning that we must apply existing law to the facts we find.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  No party cites any law under which filing a June 2001 report constitutes filing a May 2001 report.  Because Mitchell has never filed the May 2001 report, “such report is [still] late.”  (Finding 5.)  Ethics argues that the report was due on June 11, 2001.  





�We discussed section 105.475.1 in Piper v. Missouri Ethics Comm’n, No. 97-002841 (order dated Feb. 23, 1998).  In that case, we denied Ethics’ motion for summary determination because the record raised an inference that the petitioner was within that statute, though it did not establish that fact.  In this case, Mitchell’s affidavit establishes that his employment includes no lobbying.  
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