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)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On April 21, 2000, Thomas S. Millot (Millot) filed a petition challenging the Director of Revenue’s final decision assessing him and his wife, Diana M. Millot, Missouri income tax, interest, and additions to tax for the 1996 tax year.  Millot asserts that he timely filed with the Director a 1996 return showing an overpayment, but that the Director lost the return.


This Commission convened a hearing on the petition on August 10, 2000.  Millot presented his case.  Associate Counsel Carol M. C. Van Sambeek represented the Director.  


The matter became ready for our decision on October 23, 2000, when the last written argument was due.

Findings of Fact

1. The Millots resided in Missouri in 1996.  They had two dependents in their household in 1996.  

2. The Director had no record of receiving the Millots’ 1996 Missouri return.

3. On or about October 15, 1997, the Director received information from the Internal Revenue Service (IRS) showing that the Millots had filed a 1996 federal return with a Missouri address.

4. Because the Director did not have any record that the Millots filed a 1996 Missouri return, the Director used the federal information to calculate the Millots’ 1996 Missouri taxes.  On March 19, 1998, the Director sent the Millots a non-filer notice indicating that the Director had not received a 1996 Missouri return from the Millots and requesting them to submit a return. 

5. On June 9, 1998, the Director issued a notice of deficiency indicating that the Millots owed $1,774.62 in tax, $443.66 in additions, and accrued interest for the 1996 tax year.

6. On June 15, 1998, the Director received the Millots’ letter of protest in response to the notice of deficiency.  The Millots argued that they timely filed their 1996 Missouri return.  They indicated that they had copies of their tax returns for the last 17 years, and they offered to send a copy of their 1996 return.

7. The Director did not receive a copy of the Millots’ 1996 Missouri return.  By letter dated May 10, 1999, the Director again requested the Millots to provide a 1996 Missouri return along with W-2 forms for 1996.  The Director did not receive a response to the letter dated 

May 10, 1999.

8. On March 22, 2000, the Director mailed his final decision to the Millots indicating that the Director had not received a 1996 income tax return from them.  The Director’s final decision assessed tax for 1996 in the amount of $1,774.62, $118.19,
 in additions, and accrued interest. 

9. On April 21, 2000, the Millots timely filed their complaint with this Commission.  They attached to their complaint a copy of their 1995 Missouri income tax return, which they thought was at issue because those taxes would have been due in 1996.

10. On August 10, 2000, Millot appeared for the hearing before this Commission and provided copies of a 1996 Missouri income tax return, a 1996 federal return, and 1996 W-2 forms.  The Missouri return appeared to have been signed on April 14, 1997.  The Department of Revenue filed and processed the return as of August 10, 2000.

11. The Millots reported on their 1996 federal income tax return a combined federal adjusted gross income of $46,126 and federal itemized deductions of $10,209. 

12. On their 1996 combined Missouri individual income tax return, the Millots reported:


Husband
Wife
Total

Federal adjusted gross income
$21,871
$24,255
$46,126


Missouri modifications
0
0
0


Missouri adjusted gross income
21,871
24,255
46,126


Missouri itemized deduction


10,209


Federal income tax deduction


2,899


Personal exemptions


2,400


Dependency exemptions


800


Missouri taxable income
14,014
15,804
29,818


Missouri tax
616
723
1,339


Missouri withholding credit


1,354


Overpayment of tax


15


Refund due


15

13. On their 1996 combined Missouri individual income tax return, the Millots failed to include in their calculations that they paid state income tax of $1,591 and FICA tax of $2,838.

Conclusions of Law


We have jurisdiction to hear the Millots’ petition.  Section 621.050.1.
  The Millots have the burden to prove that they are not liable for the amounts assessed.  Section 621.050.2 and section 136.300, RSMo Supp. 1999.  We must do what the law requires the Director to do.  

J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


This Commission must judge the credibility of the witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses. 


The Millots argue that they filed their 1996 Missouri return on or before April 15, 1997.  However, they did not provide any written proof of mailing, such as a certified or registered mail receipt, to support their assertion.  After the IRS supplied the Director with information that the Millots filed a 1996 federal return with a Missouri address, the Director repeatedly requested the Millots to provide a copy of their 1996 Missouri return.  However, the Millots failed to do so until they submitted one for the hearing before this Commission on August 10, 2000.


Based on the information presented at the hearing, the Millots request a refund of $144.  The Director agrees that the Millots overpaid their 1996 tax by $144, but he argues that the statute of limitations does not allow a refund to be issued.     

I.  Tax


The Director assessed the Millots income tax pursuant to sections 143.121 and 143.011.  Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  Section 143.121 provides that a Missouri resident is taxable on all income.  Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  The Millots were residents of Missouri in 1996.  They are subject to Missouri income tax pursuant to sections 143.121 and 143.011.  

A.  Adjusted Gross Income


The Millots' Missouri adjusted gross income is their federal adjusted gross income, subject to the modifications in section 143.121.  Section 143.121.1 provides:


1.  The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section.

The Millots’ federal adjusted gross income for 1996 is $46,126.  They are entitled to no modifications under section 143.121.  Therefore, their total Missouri adjusted gross income is $46,126 for 1996. 

B.  Missouri Taxable Income


Under section 143.111, the Millots’ Missouri taxable income is their Missouri adjusted gross income with the following deductions. 


Section 143.111 deducts:  “(1) either:  the Missouri standard deduction or the Missouri itemized deduction[.]” (emphasis added).  Section 143.141 provides:  


If federal taxable income of a resident individual is determined by itemizing deductions from his federal adjusted gross income, he may elect to deduct his Missouri itemized deduction in lieu of his Missouri standard deduction.  The Missouri itemized deduction of a resident individual means the allowable federal itemized deductions which consist of allowable federal deductions other than those allowable in arriving at federal 

adjusted gross income and other than the federal deductions for personal and dependency exemptions, with the following modifications:


(1) Reduced by the proportional amount thereof representing the tax imposed by sections 143.011 to 143.998;

*   *   *


(4) Increased to the extent not otherwise deductible, by the taxes for the same taxable year for which the return is being filed that are imposed by the following provisions of the Internal Revenue Code:


(a) Section 3101, relating to the tax on employees under the Federal Insurance Contributions Act [FICA.]
(Emphasis added.) 


The Millots reported $10,209 as their federal itemized deductions.  Under section 143.141, that amount is reduced by state income tax of $1,591 and is increased by FICA tax of $2,838.  The Millots had Missouri itemized deductions of $11,456 ($10,209 - $1,591 + $2,838 = $11,456). 


In order to compute Missouri taxable income, section 143.111 provides for a deduction for federal income taxes as follows:  “(4) the deduction for federal income taxes provided in section 143.171.” (emphasis added).  Section 143.171.2 allows an individual taxpayer to deduct his or her federal income tax liability under Chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is filed.  Because the Millots’ federal income tax liability was $2,899 for 1996, they may deduct that amount under section 143.171.2.


In order to compute Missouri taxable income, section 143.111 provides for a deduction of:  “(2) the Missouri deduction for personal exemptions[.]” (emphasis added).  Section 143.151 provides:


A resident shall be allowed a deduction of one thousand two hundred dollars for himself and one thousand two hundred dollars for his spouse if he is entitled to a deduction for such personal exemptions for federal income tax purposes.

(Emphasis added.)  Under that provision, the Millots are entitled to personal exemptions of $2,400.  


Section 143.111 provides for a deduction of:  “(3) the Missouri deduction for dependency exemptions[.]” (emphasis added).  Section 143.161.1 provides:


A resident may deduct four hundred dollars for each dependent for whom he is entitled to a dependency exemption deduction for federal income tax purposes.

(Emphasis added.)  Under that provision, the Millots are entitled to dependency exemptions of $800 for two dependents.


Therefore, the Millots’ Missouri taxable income for 1996 is $28,571 ($46,126 – $11,456 – $2,899 –  $2,400 - $800 = $28,571).

C.  Amounts Due on Missouri Taxable Income


Sections 143.011 and 143.021 provide that the tax on the Millots’ Missouri taxable income is $1,210 for 1996.  The Millots had Missouri income tax withheld in the amount of $1,354 for the 1996 tax year.  Therefore, we conclude that the Millots overpaid their 1996 Missouri income tax in the amount of $144 ($1,354 - $1,210 = $144).  The Millots do not owe the tax as assessed by the Director for tax year 1996.

D.  Limitations Period


At the hearing, the Millots requested a refund of the $144 overpayment from 1996.  However, the Director asserts that the statute of limitations does not allow a refund to be issued.  Section 143.801.1 provides:


A claim for credit or refund of an overpayment of any tax imposed by sections 143.011 to 143.996 shall be filed by the taxpayer within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires the later; or if no return was filed by the taxpayer, within two years from the time the tax was paid.  No credit or refund shall be allowed or made after the expiration of the period of limitation prescribed in this subsection for the filing of a claim for credit or refund, unless a claim for credit or refund is filed by the taxpayer within such period.  

(Emphasis added.)  


Our findings of fact show that the Director had no record of receiving a 1996 Missouri income tax return from the Millots.  After the Director received information from the IRS about the Millots’ 1996 federal return, the Director sent the Millots repeated written requests for a 1996 Missouri return.  When the Millots filed their appeal with this Commission, they attached a copy of their 1995 Missouri return, but the 1995 tax year was not in dispute.  When the Millots presented their case at the hearing held before this Commission on August 10, 2000, that was the first instance at which the Director, through his representative, became aware that the Millots completed a 1996 return, and the Director filed and processed it on that date prior to the hearing.  During the processing of the return, the $144 overpayment was discovered.


If a taxpayer fails to file a return within two years after the date of the payment, section 143.801 bars a refund claim.  LaCroix v. Director of Revenue, Nos. 96-2334 RI, 96-2392 RI, at 5 (Mo. Admin. Hearing Comm’n Feb. 11, 1998) (citing Miller v. United States, 38 F.3d 473, 475-76 (9th Cir. 1994)).  For us to determine otherwise would mean that no claim could ever finally be barred by the two-year clause because the taxpayer could file a return at any time and have three more years to assert the claim.  Id. 


A refund claim must be made within two years of the tax payment if no return is filed with the Director.  Withheld taxes are considered paid for the taxable year in which they were 

deducted from income.  Section 143.211.  The Millots’ tax for the 1996 tax year was due no later than April 15, 1997.  Section 143.511.  Therefore, the Millots are deemed to have paid the tax on or before April 15, 1997.
  


The Millots did not request a refund of their overpayment within two years of April 15, 1997.  The limitations period set forth in section 143.801 expired before they requested a refund.  We therefore conclude that the Millots are not entitled to a refund for 1996 pursuant to section 143.801.

II.  Additions


The Director agrees to abate the additions to tax.  Therefore, there is no assessment of additions before us.  The Millots are not liable for additions.

III.  Interest


Section 143.731 imposes interest on an underpayment from the date the payment was due until it is paid.  The Millots did not have an underpayment of tax for 1996.  Therefore, we conclude that they do not owe interest as the Director assessed for the 1996 tax year.

Summary


For 1996, the Millots made a tax overpayment of $144.  They are not entitled to a refund of that amount because they did not file a request for a refund with the Director before the 

limitations period had expired.  They do not owe any tax, additions to tax, or interest for 1996. 


SO ORDERED on December 6, 2000.



________________________________



WILLARD C. REINE



Commissioner

�The additions to tax were apparently reduced because of a partial debt offset when a 1998 refund was intercepted.


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted. 


�It is not necessary for us to determine the exact date upon which the two-year period began.
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