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)
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)
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)




)
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)

MEMORANDUM AND ORDER


On February 9, 2001, the Missouri Ethics Commission (Ethics) assessed Nancy Russell Mikkelsen a late filing fee of $610 for the untimely filing of a financial interest statement (statement).  On March 5, 2001, Mikkelsen filed a petition appealing that assessment.


On June 28, 2001, Ethics filed a motion for summary determination.  On July 16, 2001, we held a telephone conference on the motion.  We will grant the motion if Ethics establishes facts that (a) Mikkelsen does not dispute and (b) entitle Ethics to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  The following facts as established by affidavits submitted with Ethics’ motion are undisputed.

Findings of Fact

1. On September 5, 2000, Mikkelsen was appointed to the Missouri State Board of Registration for the Healing Arts (the Board).  The Senate is not in session on that date.  Her appointment became effective on September 5, 2000.

2. On September 7, 2000, Ethics was notified of Mikkelsen’s appointment.  By letter dated September 7, 2000, Ethics informed her of the obligation to file a personal financial disclosure statement within 30 days of her appointment to the Board.  The letter referred to her date of appointment as September 5, 2000.

3. Ethics received Mikkelsen’s financial interest statement on December 5, 2000.

4. By letter dated February 9, 2001, Ethics assessed a late fee of $610 against Mikkelsen.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  We must do whatever the law required Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990)  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Section 105.483 sets forth who must file a statement:

Each of the following persons shall be required to file a financial interest statement:

*   *   *


(6) Any official or employee of the state authorized by law to promulgate rules and regulations or authorized by law to vote on the adoption of rules and regulations;

*   *   *


(10) The members, the chief executive officer and the chief purchasing officer of each board or commission which enters into or approves contracts for the expenditure of state funds[.]


The Board has the authority to promulgate rules and regulations and spend state money.  Sections 334.123, 334.125 and 334.157.  Therefore, Mikkelsen was required to file a statement with Ethics.


Section 105.487 states:

The financial interest statements shall be filed at the following times, but no person is required to file more than one financial interest statement in any calendar year:

*   *   *


(2) Each person appointed to office . . . shall file the statement within thirty days of such appointment or employment;

*   *   *


(4) The deadline for filing any statement . . . shall be 5:00 p.m. of the last day designated for filing the statement. . . .  Any statement required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement.


Mikkelsen admits that she received notification of the appointment and the letter from Ethics.  Then she received a notice from the Senate stating that confirmation was required on all appointments.  She believed that the appointment was not in effect until the confirmation; thus, she did not have to file the financial interest statement until 30 days after the confirmation.  However, the law provides that Mikkelsen’s appointment became effective on September 5, 2000, pursuant to Mo. Const. art. IV, section 51, which states:

The appointment of all members of administrative boards and commissions and of all department and division heads, as provided by law, shall be made by the governor.  All members of administrative boards and commissions, all department and division heads and all other officials appointed by the governor 

shall be made only by and with the advice and consent of the senate.  The authority to act of any person whose appointment requires the advice and consent of the senate shall commence, if the senate is in session, upon receiving the advice and consent of the senate.  If the senate is not in session, the authority to act shall commence immediately upon appointment by the governor but shall terminate if the advice and consent of the senate is not given within thirty days after the senate has convened in regular or special session.  If the senate fails to give its advice and consent to any appointee, that person shall not be reappointed by the governor to the same office or position.

(Emphasis added.)  Because Mikkelsen was appointed on September 5, 2000, with full authority to commence her duties, her statement was due on October 5, 2000.


A document is filed on the day the proper official receives it.  Holmes v. Navajo Freight Lines, Inc., 488 S.W.2d 311, 313-14 (Mo. App., K.C.D. 1972).  Ethics did not receive the statement until December 5, 2000.  Section 105.963.3 sets forth the provision for assessing the late fee:

The executive director shall assess every person required to file a financial interest statement pursuant to sections 105.483 to 105.492 failing to file such a financial interest statement with the commission a late filing fee of ten dollars for each day after such statement is due to the commission. . . .

(Emphasis added.)


Mikkelsen also asks us to consider that this is a volunteer position and that the only information she had about the fine was contained in the one letter from Ethics.  We sympathize with her position, but the statutes give neither us nor Ethics the discretion to waive the fee for any reason, including a lack of information on the technicalities of effective dates for appointments.


Mikkelsen’s statement was due on October 5, 2000, and was filed on December 5, 2000.  The first day a fine was due was October 6, 2000, the “day after such statement is due to the 

[Ethics] commission.”  December 5, 2000, is 61 days after October 6, 2000.  Mikkelsen owes a total filing fee of $610.


We grant Ethics’ motion for summary determination and cancel the hearing set for August 16, 2001.


SO ORDERED on July 26, 2001.



________________________________



KAREN A. WINN



Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri.
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