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DECISION 


Midwest Acceptance Corporation (“Petitioner”), an S corporation, was not entitled to a credit for income taxes on its 2004 Missouri credit institution tax (“CIT”) return.  
Procedure


Petitioner filed a complaint on December 14, 2004, challenging the Director of Revenue’s final decision assessing CIT for 2004.   

The Director filed a motion for summary determination on January 24, 2005.  Petitioner filed a cross motion on February 14, 2005.  The Director filed a response on March 9, 2005.  


Our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 
(b) entitle any party to a favorable decision.  

Findings of Fact

1. Petitioner is a credit institution as defined by § 143.130(2).
  Petitioner is located in St. Louis, Missouri.  Petitioner has elected S corporation status pursuant to Internal Revenue Code (“IRC”) § 1362.  
2. As an S corporation credit institution, Petitioner is liable for the CIT and the corporation franchise tax.  It if were a C corporation, it would be liable for both of these taxes and the Missouri corporate income tax.  
3. As an S corporation, Petitioner does not pay Missouri corporate income tax, but its shareholders pay Missouri income tax on their share of Petitioner’s income.  
4. Petitioner paid $4,932 in City of St. Louis earnings tax during 2003.  
5. During 2003, James D. Newell, Jr., and Mary C. Dobkowski were the shareholders of Petitioner.  Each had a 50% ownership interest in the corporation.  Newell and Dobkowski filed 2003 Missouri income tax returns with their respective spouses.  The Director has not made any adjustments to those returns.  
6. Petitioner filed a 2003 Form MO-1120S on July 28, 2004.  This form does not provide for calculation of an income tax, but provides a means of computing Missouri S corporation additions and subtractions that are passed on to the shareholders.  The form also has a section to report the Missouri S corporation franchise tax.  Petitioner reported franchise tax of $6,351.  Because Petitioner had made a franchise tax extension payment of $6,500, it reported an overpayment of $149 to be applied to the next filing period.  
7. Petitioner filed a Missouri CIT return for 2004 on July 28, 2004.  The CIT for calendar year 2004 is based on the year 2003.  Petitioner reported:  


Line Number
Item
Amount

1
Federal taxable income
$1,577,056


4
Charitable contribution
17,845


5
Bad debt provision
1,650,355


8
Taxes deducted on federal return
12,368


9
Other additions
2


10
Total lines 1-9
3,257,626


11
Net bad debt charge offs
1,650,355


12
Federal income tax deduction
509,920


13
Other deductions
104,448


14
Total lines 11-13
2,264,723


15
Total income before charitable



   contribution (line 10 minus line 14)
992,903


16
Charitable contribution
17,845


17
Taxable income (line 15 minus line 16)
975,058


18
Tax at 7% of line 17
68,254


19
Less credits from line 8
12,368


20
Tax due
55,886


21C
Miscellaneous credits
77,800


22
Net tax due
-21,914


8.
The taxes claimed on line 8 of Petitioner’s 2004 CIT return were:  


Personal property tax
$3,950

Franchise tax
5,719


Business license tax
2,610


Use tax
89

Petitioner did not claim the City of St. Louis earnings tax on its 2004 CIT return.  


9.
The credit that Petitioner reported on line 21C of its 2004 CIT return was a computation of the Missouri income tax that Petitioner believed it would have paid if it had been a C corporation.  Petitioner calculated: 

Taxable income as a C corporation
$1,499,765

Federal taxes (as if a C corporation
(254,960)


Missouri taxable income
1,244,805


Missouri tax credit (6.25% of Missouri


   taxable income)
77,800


10.
On September 1, 2004, the Director refunded the $149 franchise tax overpayment, rather than applying it to the next filing period.    

11.
On September 9, 2004, the Director issued a billing notice.  The Director reduced Petitioner’s federal taxable income from $1,577,056 to $1,557,056 on line 1 of the 2004 CIT return, and thus reduced Petitioner’s 2004 CIT from $55,886 to $54,486.  Petitioner does not dispute that adjustment.  However, the Director disallowed the credit that Petitioner claimed on line 21C for Missouri income tax.  

12.
On November 16, 2004, the Director issued a 2004 CIT assessment against Petitioner in the amount of $54,486, plus interest.  

13.
The Director has not made any adjustments to Petitioner’s Form MO-1120S for the 2003 Missouri income tax period and the 2004 Missouri franchise tax period.  

14.
Petitioner has not made any payments of 2004 CIT, and the Director has not issued any refunds of 2004 CIT.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Petitioner has the burden to prove that it is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Statutory Construction

Section 148.130(2) provides:  
The term "credit institution" means every person, firm, partnership, or corporation engaged principally in the consumer 
credit or loan business in the making of loans of money, credit, goods, or things in action, or in the buying, selling, or discounting of, or investing in negotiable or nonnegotiable instruments given as security for or in payment of the purchase price of consumer goods.  Without limiting the generality of the foregoing, the term “credit institution” shall include persons, firms, partnerships, and corporations, operating or licensed under the small loan laws of this state, or under the laws of this state relating to loan and investment companies, and pawnbrokers, but shall not include banks, trust companies, credit unions, insurance companies, mutual savings and loan associations, savings and loan associations, or real estate mortgage loan companies.
Section 148.140 provides:


1.  Every credit institution as herein defined shall be subject to an annual tax for the privilege of exercising its franchise within the state of Missouri, according to and measured by its net income for the preceding calendar year.

2.  The rate of tax for each taxable year shall be seven percent of such net income.

3.  Each taxpayer shall be entitled to credits against the tax imposed by sections 148.120 to 148.230 for all taxes paid to the state of Missouri or any political subdivision thereof during the relevant income period, other than taxes on real estate, contributions paid pursuant to the unemployment compensation tax law of Missouri and taxes imposed by said sections.
(Emphasis added).  The annual CIT is due on April 15 of each year, § 148.160, based on the net income from the preceding year.  Therefore, the 2004 CIT was based on Petitioner’s 2003 income.  Section 148.130(6) defines “taxpayer” as “any credit institution subject to any tax imposed by sections 148.120 to 148.230.”  


26 U.S.C. § 1361(a)(1) defines an S corporation as a small business corporation that makes an election under 26 U.S.C. § 1362(a).  26 U.S.C. § 1361(b)(1) defines a small business corporation as a corporation that does not have more than 100 shareholders, does not have any shareholders other than individuals, does not have any non-resident aliens as shareholders, and does not have more than one class of stock.  26 U.S.C. § 1362(a) provides that a small business 
corporation may elect to be an S corporation.  A corporation that elects S corporation status is not subject to federal income tax.  26 U.S.C. § 1363(a).  Instead, the shareholders are taxed on their pro rata share of the S corporation’s income.  26 U.S.C. § 1366(a).  

The Director argues that § 148.140.3 does not allow an S corporation to take a credit against the CIT for Missouri income tax because the S corporation is not subject to Missouri income tax.
  Section 143.471 provides:  

1.  An S corporation, as defined by Section 1361(a)(1) of the Internal Revenue Code,  shall not be subject to the taxes imposed by section 143.071, or other sections imposing income tax on corporations.

2.  A shareholder of an S corporation shall determine such shareholder’s S corporation modification and pro rata share, including its character, by applying the following:

(1) Any modification described in sections 143.121 and 143.141 which relates to an item of S corporation income, gain, loss, or deduction shall be made in accordance with the shareholder’s pro rata share, for federal income tax purposes, of the item to which the modification relates.  Where a shareholder’s pro rata share of any such item is not required to be taken into account separately for federal income tax purposes, the shareholder’s pro rata share of such item shall be determined in accordance with his pro rata share, for federal income tax purposes, of S corporation taxable income or loss generally;

(2) Each item of S corporation income, gain, loss, or deduction shall have the same character for a shareholder pursuant to sections 143.005 to 143.998 as it has for federal income tax purposes.  Where an item is not characterized for federal income 
tax purposes, it shall have the same character for a shareholder as if realized directly from the source from which realized by the S corporation or incurred in the same manner as incurred by the S corporation.

Petitioner seeks to claim a credit for income tax on its CIT form, line 21C, “Miscellaneous credits.”  Petitioner could not legitimately claim the credit on line 8, “Taxes deducted on federal return.”  Petitioner argues that the credit for “all taxes paid to the state of Missouri” applies to “[e]ach taxpayer.”  Section 148.140.3.  All corporations, including S corporations, are within the definition of “taxpayer” under § 148.130(2).  However, more specifically, §148.140.3 provides that “[e]ach taxpayer shall be entitled to credits against the tax imposed by sections 148.120 to 148.230 for all taxes paid to the state of Missouri or any political subdivision thereof during the relevant income period[.]”  Tax credits are construed strictly and narrowly against the taxpayer.  Hermann v. Director of Revenue, 47 S.W.3d 362, 365 (Mo. banc 2001).  The plain meaning of §148.140.3 is that the taxpayer shall be entitled to credit for taxes that it has paid.  One corporate taxpayer, for example, would not be allowed to take a credit against its CIT for taxes paid by another corporate taxpayer.  The Director does not dispute that Petitioner was entitled to take a credit for personal property tax, franchise tax, business license tax, and use tax.  However, an S corporation does not pay Missouri income tax; its shareholders do.  Section 143.471.  There is nothing in §148.140.3 that allows a credit for taxes that have not been paid by that entity.  In a similar situation, involving a credit against the bank tax for “all taxes paid to the state of Missouri,” § 148.030.3, the Missouri Supreme Court held that the credit was “available only to the person or entity bearing the legal incidence of the tax.”  Centerre Bank of Crane v. Director of Revenue, 744 S.W.2d 754, 759 (Mo. banc 1988).  In that case, the court held that the bank was not entitled to a credit for sales tax that it had paid to sellers, as the sellers – not the bank – bore the legal incidence of the sales tax.  The present situation is similar.  
A business entity may not claim a tax credit for a tax that the entity did not pay, whatever the equities or inequities of the situation may be.  

Neither the Director nor this Commission has the authority to alter the terms of a statute. Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  We do not have the authority to declare regulations or statutes invalid.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  Therefore, we cannot allow a tax credit where none exists by statute.  
II.  Petitioner’s Arguments

Petitioner argues that it is subject to double taxation if it is not allowed the credit because its shareholders pay income tax on their S corporation income and Petitioner pays the CIT but is not being allowed a credit for income taxes.  The Director asserts that the CIT is not an income tax and that no double taxation is thus imposed.  Centerre Bank of Crane, 744 S.W.2d at 757.  The Supreme Court of Missouri addressed a similar argument in Boatmen's Bancshares, Inc. v. Director of Revenue, 757 S.W.2d 574, 577-78 (Mo. banc 1988), in regard to the corporate franchise tax:    

Boatmen's also argues that a corporation which has issued stock in order to acquire subsidiaries is doubly taxed because the par value of this stock is included in its tax base calculation, and the subsidiary too is taxed on the par value of its own stock and surplus. Boatmen's acknowledges that in some circumstances this may give disparate tax treatment between those parent corporations who fund acquisition of subsidiaries through issuance of their own stock, which raises their tax base by increasing the par value of its outstanding shares, and those who borrow to achieve the same end. In the case of the borrowing corporation, there is no increase in the tax base because the amount borrowed is treated by the parent corporation as an investment or advance to the subsidiary and thus is not included in its assets for purposes of the franchise tax base.
However, the legislature has determined that each corporation is to be taxed on the par value of its outstanding shares and surplus, and Boatmen’s admits that its own incidence of the taxation results 
from the mode of financing it chose for the acquisition of its subsidiaries.  The franchise tax is designed to tax the privilege of doing business in this state, Marquette, 221 S.W. at 722, and “is exacted for each corporate existence.”  McNamara v. Arkansas-Louisiana Gas Co., 441 So.2d 446, 450 (La.App.1983).  Boatmen’s is a holding company which performs no other activities, and is taxed on the privilege of doing business in this fashion, just as each subsidiary is taxed on the privilege of doing business as a separate corporate entity.  Short of some constitutional infirmity, which has neither been suggested nor referenced here, Boatmen’s complaint as to this alleged double taxation must be directed to the legislature.

Similarly, in the present case no constitutional infirmity is alleged, and any inequity in taxation is due in part to Petitioner’s choice of business entity.  There is no double taxation, as Petitioner is not liable for income tax, and the CIT is not an income tax.  See Centerre Bank of Crane, 744 S.W.2d at 757.   Even if there were double taxation, this Commission does not have the authority to alter the terms of a statute.  Lynn, 689 S.W.2d at 49.  

Petitioner argues that the Director is inconsistent in regarding Petitioner as a corporation for purposes of imposing the CIT, § 148.130(2), but refusing to allow it a credit because it is not the “taxpayer” who paid the income tax.  Petitioner also analogizes to a sole proprietorship and asserts that it would be illogical to disallow a credit when the business and the individual operating the business are one and the same.
  However, a sole proprietorship is not at issue in this case.  These arguments, like Petitioner’s double taxation argument, are answered by the fact that we must take the statutes as written.  Id.  
III.  Relation to Bank Tax

The parties discuss the relationship between the CIT and the bank tax imposed by 
§ 148.030 et seq.  Section 148.030 provides:  


1.  Every banking institution shall be subject to an annual tax for the privilege of exercising its corporate franchises within the state determined in accordance with subsection 2 of this section.

2.  The annual franchise tax imposed by subsection 1 of this section shall be the sum of the amounts determined under subdivisions (1) and (2) of this subsection:

(1) For taxable years beginning after December 31, 1986, the amount determined under this subdivision shall be determined in accordance with section 147.010, RSMo;

(2) The amount determined under this subdivision shall be seven percent of the taxpayer’s net income for the income period, from which product shall be subtracted the sum of the amount determined under subdivision (1) of this subsection and the credits allowable under subsection 3 of this section. However, the amount determined under this subdivision shall not be less than zero.

3.  For purposes of subdivision (2) of subsection 2 of this section, the allowable credits are all taxes paid to the state of Missouri or any political subdivision thereof during the relevant income period, including, without limitation, state and local sales and use taxes paid to seller’s [sic], vendors, or the state of Missouri with respect to the taxpayer’s purchases of tangible personal property and the services enumerated in chapter 144, RSMo.  However, a taxpayer shall not be entitled to credits for taxes on real estate and tangible personal property owned by the taxpayer and held for lease or rental to others, contributions paid pursuant to the unemployment compensation tax law of Missouri, taxes imposed by this law, taxes imposed under chapter 147, RSMo, for taxable years after 1985, or state and local sales and use taxes collected by the taxpayer on its sales of tangible personal property and the services enumerated in chapter 144, RSMo.
(Emphasis added).  However, the banking tax has a specific provision for S corporations – 

§ 148.031, added in 1998:  

A corporation that makes an election under 26 U.S.C. Section 1362, that is also a banking institution as defined in section 148.020, shall pay the annual franchise tax as set forth in section 148.030, as modified by this section, and which is substantially equal to the franchise tax which a corporation that has not made such election that is also a banking institution pays, as follows:

(1) For the purposes of calculating the tax due pursuant to section 148.030, such electing corporation shall first determine all taxes due treating the electing corporation as a nonelecting corporation, both for federal and state tax purposes, including sections 148.010 to 148.110 and excluding section 143.471, RSMo;

(2) The resulting franchise tax due under this calculation is the substitute franchise tax, and shall be paid as the corporation's bank franchise tax.

Petitioner argues that the CIT is modeled after the bank tax and that the legislature intended for these institutions to have the same credits.  However, if the legislature had intended to provide the same credits, it could have expressly done so.  Tax credits are construed strictly and narrowly against the taxpayer.  Hermann, 47 S.W.3d at 365.
IV.  Other Missouri Cases Involving S Corporations

The parties cite Wolff v. Director of Revenue, 791 S.W.2d 390 (Mo. banc 1990), which we find more supportive of the Director’s position.  In that case, the court held that S corporation shareholders were not entitled to use the apportionment factors that are available to apportion the multistate income of C corporations.
  The court stated that “[b]y the express language of 

§ 143.471.1, the S corporation is not a taxpayer.”  Id. at 392.  Wolff makes clear that certain state tax consequences may ensue from the election of S corporation status, and that the state tax consequences may not be as favorable for the S corporation or its shareholders as for a C corporation.    

Petitioner relies on Gott v. Director of Revenue, 5 S.W.3d 155 (Mo. banc 1999), and Vangilder v. Director of Revenue, No. 94-000072 RI (Mo. Admin. Hearing Comm’n June 1, 1995), and asserts that its position is consistent with the court’s ruling in Gott.  However, those cases involved the calculation of enterprise zone modifications and credits for S corporation 
shareholders, and they are inapposite here.  In Gott, 5 S.W.3d at 161-62, the court affirmed this Commission’s determination that the S corporation is the “taxpayer” for purposes of determining the enterprise zone modification and the enterprise zone credit, and the court rejected the Director’s assertion that because some portion of the shareholders’ “deductions on their personal income is derived from their investment in the S-corporation located in the enterprise zone, the tax benefits they derive from operating in the zone should be proportionally reduced by their deductions.”  Id. at 161.  As this Commission noted in Vangilder at pages 12-13, § 135.220.2 was specific in providing a mechanism for calculating the enterprise zone modification for S corporation shareholders.  As the Commission also noted in Vangilder at page 27, the parties agreed that the S corporation “was entitled to the [enterprise zone] credit for the periods at issue and that the credit passed through to the S corporation shareholders.”  These cases have no bearing on the issue in this case; specifically, whether the S corporation, though admittedly a “taxpayer” as defined in 

§ 148.130(6), is entitled to credit against CIT for income taxes that it did not pay.  
V.  Conclusion and Computation

Having fully considered the parties’ arguments, we agree that Petitioner, as an S corporation, was not entitled to claim a credit against its CIT for Missouri income tax.  As an S corporation, Petitioner was not liable for, and did not pay, Missouri income tax.  Section 143.471.  We grant the Director’s motion for summary determination, and we deny Petitioner’s cross motion.
  


However, Petitioner finally asserts, and Respondent agrees, that Petitioner is entitled to a credit of $4,932 for City of St. Louis earnings taxes that it paid, even though it had not claimed 
this credit on its tax form.  Respondent also agrees that Petitioner was entitled to claim a credit for the personal property tax, franchise tax, business license tax, and use tax on line 19.  Petitioner does not dispute Respondent’s adjustment of its federal taxable income to $1,557,056 on line 1.  With these adjustments, the CIT due and owing is $49,899,
 plus interest.  Section 148.180.  
Summary


Petitioner, as an S corporation, is not entitled to claim income taxes as a credit against its CIT.  Petitioner is liable for $49,899 in Missouri CIT for 2004, plus interest.  

SO ORDERED on June 7, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The Director also notes that Petitioner is not actually entitled to a deduction for federal income tax because the S corporation does not pay federal income tax either.  However, § 148.150.3 provides that “[i]n computing net income there shall be allowed as deductions all ordinary and necessary expenses paid or incurred by the taxpayer during the income period in carrying on its trade or business in the state of Missouri.”  Section 148.150.3 further provides that such deductions shall include “all taxes paid or accrued during the income period to the United States[.]”  The Director asserts that although Petitioner is not entitled to a deduction for federal income taxes, it is arguably entitled to a deduction as “ordinary and necessary expenses” for amounts distributed to shareholders for payment of federal income tax.  The Director asserts that the amount of the deduction actually overstates the federal income tax expenses, but the Director concedes that she does not seek any adjustment to the deduction for purposes of her motion.  Therefore, we do not consider any issue as to the federal income tax deduction to have been raised before this Commission.  


	�Petitioner relies on unauthenticated exhibits, which we may take as argument, but not as evidence.  Saunders-Thalden & Associates v. Thomas Berkeley Consulting Engineer, Inc., 825 S.W.2d 385, 387 (Mo. App., W.D. 1992); Brown v. Upjohn Co., 655 S.W.2d 758, 759 (Mo. App., E.D. 1983).  


	�The court restated this holding in Lloyd v. Director of Revenue, 851 S.W.2d 519 (Mo. banc 1993).  


	�As previously noted, we do not address the federal income tax deduction because the Director does not dispute that issue for purposes of her motion.  


	�Computed by adding $4,932 to line 8 and also adding it to the credits allowed on line 19, but disallowing the $77,800 credit for Missouri income taxes.  
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