Before the

Administrative Hearing Commission

State of Missouri

MIDTOWN RESIDENTIAL CARE, LLC,
)



)



Petitioner,
)




)


vs.

)

No. 01-1231 DA




)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF AGING,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On July 23, 2001, Midtown Residential Care, LLC (Midtown) filed a petition appealing a decision by the Department of Social Services, Division of Aging, (the Department).  In that decision, the Department found that Midtown had not complied with the terms of its consent agreement and invoked the clause by which Midtown agreed to voluntarily surrender its probationary license on such a finding.  


On August 24, 2001, the Department filed a motion to dismiss the petition for lack of jurisdiction to hear the petition.  Midtown filed its response on October 11, 2001.  Midtown argues that we must not consider any matter outside the pleadings on a motion to dismiss, but cites no authority.  Our Regulation 1 CSR 15-3.430(5) provides that if a motion to dismiss includes matters outside the pleadings, we may treat it as a motion for summary determination.  

Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).
  


However, taking all the facts alleged in the motion as true for purposes of the motion, we find the following.  

Finding of Fact


Midtown operates Midtown Residential Care at 350 East Armour Blvd., Kansas City, Missouri, 64111 (the facility) as a 360-bed residential care facility (RCF II).  Midtown operates under an amended probationary License No. 024186.  By letter dated January 17, 2001, the Department notified Midtown that the amended probationary license was null and void.  

Conclusions of Law


We have jurisdiction to hear a complaint from a Department decision to revoke an RCF II license under section 198.039.1: 


Any person aggrieved by an official action of the department either refusing to issue a license or revoking a license may seek a determination thereon by the administrative hearing commission[.]

(Emphasis added.)  However, Midtown does not appeal the refusal or revocation of an RCF II license.  It seeks our review of the Department’s decision as to the amended probationary license.  


Unlike an RCF II license, the Department does not issue a probationary license upon application and inspection as set forth at sections 198.015 and 198.018, or revoke it by notice of revocation under section 198.036.  Instead, section 198.026.5 provides a different procedure:


At any time after an inspection is conducted, the operator may choose to enter into a consent agreement with the department to obtain a probationary license.  The consent agreement shall include a provision that the operator will voluntarily surrender the license if substantial compliance is not reached in accordance with the terms and deadlines established under the agreement.  The agreement shall specify the stages, actions and time span to achieve substantial compliance.

(Emphasis added.)  That language commits the administration of the consent agreement and probationary license to the Department.  


Midtown notes that the statutorily mandated term – that Midtown will voluntarily surrender the license if substantial compliance is not reached in accordance with the terms and deadlines established under the agreement – is absent from the agreement.  Midtown also notes that the Department’s decision declared the license “null and void” instead of calling for its voluntary surrender under the absent term.  These pronouncements change nothing.  Neither the parties’ drafting nor the Department’s decision can confer jurisdiction on us to decide subject matter not committed to us by statute.  State Tax Comm'n v. Administrative Hearing Comm'n, 621 S.W.2d 69 (Mo. banc 1982).  Our jurisdiction is set by statute.  State ex rel. Dep't of Soc. Servs. v. Administrative Hearing Comm'n, 826 S.W.2d 871 (Mo. App., W.D. 1992).  No statute gives us authority to make any decision as the issuance, operation, or termination of a probationary license.
  

Summary


We can only exercise our inherent power to dismiss Midtown’s appeal and cannot reach its merits.  J. DEVINE, MISSOURI CIVIL PLEADING AND PRACTICE, § 24-5 (1986).  Therefore, we grant the Department’s motion and dismiss the case.  


SO ORDERED on October 19, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri. 


	


�Unless expressly applied to this Commission’s procedure by statute, the Missouri Supreme Court's rules for civil actions in circuit court have no force of law before the Administrative Hearing Commission.  Dorrell Re-Insulation v. Director of Revenue, 622 S.W.2d 516, 518 (Mo. App., W.D. 1981).  Motions to dismiss do not represent such an instance.  Nevertheless, we note that a circuit court may treat a motion to dismiss as a motion for summary judgment if it includes matters outside the pleadings.   J.B. Allen, Inc. v. Pearson, 31 S.W.3d 526, 528 (Mo. App., E.D. 2000).





�If it did, it would be identical to a notice of revocation.
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