Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No.  04-0474 PO




)

LANCE T. MIDDLETON,
)




)



Respondent.
)

DECISION


The Director of Public Safety (Director) may discipline Lance T. Middleton for committing the crime of assault in the second degree.  

Procedure


The Director filed a complaint on April 19, 2004.  Though Middleton received notice of the complaint on April 27, 2004, he did not file an answer.  On June 15, 2004, the Director filed a motion for summary determination.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  Although we gave Middleton until July 6, 2004, to file a response to the motion, he did not respond.  

Findings of Fact

1. Middleton holds a peace officer license that is current and active.  

2. On June 25, 2003, while under the influence of alcohol, Middleton drove on the wrong side of the road and caused physical injury to Sandra Needy and Shawn Jefferson by colliding with the vehicle they were in.  Middleton had the smell of alcohol on his breath, and he swayed when he walked.  His speech was slurred, and his eyes were glassy and watery.  His blood alcohol content was .153%. 

3. On January 14, 2004, in the Circuit Court of St. Charles County, Middleton pled guilty to two counts of assault in the second degree.  The court suspended the imposition of sentence and placed Middleton on probation.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.2.
  The Director argues that Middleton is subject to discipline under § 590.080.1(2), RSMo Supp. 2003, because Middleton: 

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director argues that Middleton committed the offense of assault in the second degree under § 565.060:


1.  A person commits the crime of assault in the second degree if he: 

*   *   *

(4) While in an intoxicated condition . . . operates a motor vehicle in this state and, when so operating, acts with criminal negligence to cause physical injury to any other person than himself[.]

*   *   *


3.  Assault in the second degree is a class C felony. 

Section 562.016.5 provides:  

A person “acts with criminal negligence” or is criminally negligent when he fails to be aware of a substantial and unjustifiable risk that circumstances exist or a result will follow, and such failure constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.  

By driving on the wrong side of the road, Middleton acted with criminal negligence.  “Intoxicated condition” is synonymous with “under the influence.”  Section 577.001.2.  Intoxication, for purposes of operating a motor vehicle in an intoxicated condition, is a physical condition usually evidenced by unsteadiness on feet, slurring of speech, lack of body coordination, and impairment of motor reflexes.  State v. Maggard, 906 S.W.2d 845, 849 (Mo. App., S.D. 1995).  Middleton had the smell of alcohol on his breath, and he swayed when he walked.  His speech was slurred, and his eyes were glassy and watery.  Middleton’s blood alcohol content was .153%.  The statutes only require a blood alcohol level of eight-hundredths of one percent (.08%) to establish prima facie evidence of a person’s intoxication.  Section 577.037.  However, the fact, not the degree, of intoxication is the significant fact in showing that a motorist drove while intoxicated.  City of Trenton v. Lawrence, 548 S.W.2d 278, 279 (Mo. App., K.C.D. 1977).  Middleton committed assault in the second degree by driving in an intoxicated condition with criminal negligence and causing physical injury to two other people.  Therefore, there is cause for discipline under § 590.080.1(2), RSMo Supp. 2003.
  

Summary


Middleton is subject to discipline under § 590.080.1(2), RSMo Supp. 2003, because he committed assault in the second degree.  We cancel the hearing.  


SO ORDERED on July 14, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  





	�The Director’s motion also asserts that there is cause for discipline under § 590.080.1(6), RSMo Supp. 2003.  However, because that ground for discipline is not asserted in the Director’s complaint, we cannot find cause for discipline on that basis.  Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).    





PAGE  
4

