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MEMORANDUM AND ORDER


On October 21, 1999, Joann Mell
 filed a petition appealing the $2,130 late filing fee assessed by the Missouri Ethics Commission (Ethics) on October 13, 1999, for the untimely filing of a campaign finance disclosure report (report).  


On December 20, 2000, Ethics filed a motion for summary determination, which we regard as a motion to dismiss the petition.  We gave Mell until January 8, 2001, to file a response to the motion, but she did not respond.  Therefore, we conclude that Mell does not dispute the following facts.  

Findings of Fact

1. 
Mell was a candidate for St. Francois County Clerk in the August 4, 1998 election. 

2. 
By September 3, 1998, the thirtieth day after the election, Mell had not filed the campaign finance disclosure report or exemption statement due to be filed with Ethics by that date.

3. On January 20, 1999, Ethics sent Mell a notice by certified mail that it had not received the report.  The notice was returned unclaimed.  Ethics also sent a notice to Mell’s campaign treasurer, Brenda Williford, who signed for receipt of the notice on January 25, 1999.   

4. On April 5, 1999, Mell's report arrived at Ethics' office.  It was not postmarked on or before September 2, 1998.  The report was received by Ethics 214 days after it was due.

5. On October 13, 1999, Ethics assessed Mell a late filing fee of $2,130.  

Conclusions of Law


Section 105.963.4, RSMo Supp. 1999, gives this Commission (the Administrative Hearing Commission) jurisdiction to hear the petition.  We must do whatever the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Section 130.041.1, RSMo Supp. 1998, required Mell or her campaign treasurer to file disclosure reports of receipts and expenditures with "the appropriate officer designated in section 130.026 at the times and for the periods prescribed in section 130.046."  The “appropriate officer,” in the case of a candidate for county clerk, is the Ethics Commission and the election authority for the candidate’s place of residence.  Section 130.026.2(2), RSMo 1994.  Section 130.046.1(2), RSMo Supp. 1998, required that a disclosure report be filed not later than the thirtieth day after an election.  Therefore, the report was due September 3, 1998.  Section 130.046.8, RSMo Supp. 1998, provided that “[d]isclosure reports shall be filed with the appropriate officer not later than 5:00 p.m. prevailing local time of the day designated for the filing of the report and a report postmarked not later than midnight of the day previous to the day designated for filing the report shall be deemed to have been filed in a timely manner.”  Mell did not meet the statutory deadline.


Section 105.963.1, RSMo Supp. 1999, sets the amount of the late filing fee:
  

The executive director shall assess every candidate for state or local office failing to file with a filing officer other than a local election authority . . . a campaign disclosure report as required 

by chapter 130, RSMo . . . a late filing fee of ten dollars for each day after such report is due to the commission.  The executive director shall mail a notice, by registered mail, to any candidate and candidate committee treasurer and deputy treasurer who fails to file such report informing such person of such failure and the fees provided by this section.  If the candidate persists in such failure for a period in excess of thirty days beyond receipt of such notice, the amount of the late filing fee shall increase to one hundred dollars for each day that the report is not filed[.] 

Ethics concedes that Mell did not receive notice that the report had not been filed,
 thus Ethics concedes that the late filing fee is limited to $10 per day under section 105.963.1.  The statement was filed 214 days after it was due.  Therefore, the late filing fee is $2,140.  


Mell appealed to this Commission pursuant to section 105.963.4, RSMo Supp. 1999.  Section 105.963, RSMo Supp. 1999, does not allow this Commission (the Administrative Hearing Commission) any discretion to waive the late filing fee.  However, section 105.963.7, RSMo Supp. 1999, provides that the candidate may appeal the late filing fee to Ethics, which “may forgive the assessment of the late filing fee upon a showing of good cause.”
  Mell also filed an appeal with Ethics.  Ethics has represented that if Mell does not prevail in her appeal before this Commission, it will withhold from collecting the fee until Ethics has considered her appeal.




Because this Commission does not have discretion to waive the late filing fee, we conclude that Mell is liable for a late filing fee of $2,140.  However, in Mell’s appeal before Ethics, Ethics may waive the fee for good cause shown.  Mell also could appeal her assessment to Cole County Circuit Court.  Section 105.963.4, RSMo Supp. 1999.  It is possible that she has a ground for appeal that could be heard there, but not at this Commission.  See Jackson County Board of Election Commissioners v. Paluka, 13 S.W.3d 684, 689-94 (Mo. App., W.D. 2000).

Summary


Therefore, this Commission concludes that Mell is liable for the $2,140 late filing fee.  We 

grant Ethics' motion and dismiss the petition.  However, in Mell’s appeal before Ethics, Ethics may 

waive the fee for good cause shown.  We cancel the hearing scheduled for January 19, 2001. 


SO ORDERED on January 17, 2001.




________________________________




KAREN A. WINN 








Commissioner

� A/k/a/ Patricia Joann Nell.  


� We cite the provision of section 105.963 in effect at the time of Ethics’ assessment.  Section 105.963.2(1), RSMo Supp. 1997 and 1998, contained an erroneous reference to section 130.046.1(2) rather than section 130.046.1(1), because the 1997 amendment of section 105.963.2(1) did not take into account the renumbering of the subdivisions of section 130.046.1.  See section 130.046.1(2), RSMo 1994.  However, we would reach the same result even if we applied the literal provisions of section 105.963, RSMo Supp. 1998.  


� See Division of Employment Security v. Smith, 615 S.W.2d 66, 68 (Mo. banc 1981); Commerce Bank of St. Louis v. Dooling, 875 S.W.2d 943, 946-48 (Mo. App., E.D. 1994).  


� It appears that “good cause” may be appealed only to Ethics, not to the Administrative Hearing Commission.  See J.C. Nichols, supra at 20; Labrayere v. Goldberg, 605 S.W.2d 79, 84 (Mo. banc 1980).  


� Motion to Lift Stay, filed August 9, 2000.  
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