Before the

Administrative Hearing Commission

State of Missouri




RONALD MELDRUM,
)



)



Petitioner,
)




)


vs.

)

No. 12-0965 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Ronald L. Meldrum is liable for Missouri income tax and additions as assessed by the Director of Revenue (“the Director”) for the 2004 tax year, plus interest as required by law.

Procedure


On June 2, 2012, Meldrum appealed the Director of Revenue’s final decision assessing him Missouri income tax, interest, and additions for tax year 2004.  The Director filed an answer on June 13, 2012.


Meldrum filed a motion for summary judgment
 (“Meldrum’s motion”) on October 29, 2012.  The Director filed his response to Meldrum’s motion and his own cross-motion for summary decision (“the response and cross-motion”) on November 20, 2012.  Meldrum responded to the response and cross motion on December 21, 2012.


Pursuant to 1 CSR 15-3.446(6)(A), we may decide a motion for summary decision if a party establishes facts that entitle that party to a favorable decision and no party genuinely disputes such facts.  Those facts may be established by stipulation, pleading of the adverse party, or other evidence admissible under the law.  1 CSR 15-3.446(6)(B).  Meldrum’s motion is accompanied by unauthenticated copies of a transcript from the Internal Revenue Service (“IRS”) and a document entitled “IRS Processing Codes and Information – 2011.”  The response and cross-motion is accompanied by certified copies of records of the Missouri Department of Revenue (“the Department”), including the Department’s copies of pertinent IRS transcripts and the affidavit of its custodian of records.  We make our findings of fact from the admissible evidence submitted.
Findings of Fact

1. Meldrum lived in St. Peters, Missouri, during 2004.
2. Meldrum did not file a Missouri income tax return for 2004.   

3. The Department received notice from the IRS indicating that Meldrum had earned income from Missouri sources in 2004.

4. On October 8, 2010, the Department notified Meldrum it had received the information from the IRS, and that the Department’s records indicated he had filed no tax return for 2004.  It asked Meldrum to respond to the notice.  Meldrum did not do so.
5. The Director prepared an estimated return based on information received from the IRS showing that Meldrum had a federal adjusted gross income (“FAGI”) of $104,680.  He allowed Meldrum the standard deduction of $4,850 and a personal exemption of $2,100.

6. On August 10, 2011, the Director issued Meldrum a notice of deficiency – individual income based on the estimated return.  The notice of deficiency showed tax due of 
$5,639.00, with interest to date of $2,058.32 and additions of $1,400.75, for a total of $9,107.07.  It also informed Meldrum that he could file a protest within 60 days of the date of the notice.

7. On October 3, 2011, Meldrum filed a protest of the notice of deficiency and a tax return showing that he had $0 FAGI and $0 Missouri AGI.

8. On November 2, 2011, the Director issued a notice of proposed changes based on an updated transcript received from the IRS showing that Meldrum’s FAGI was $51,563.  The Director used that figure, then allowed Meldrum a federal tax deduction, capped at $5,000, as well as the standard deduction and personal exemption, to calculate Meldrum’s tax liability.  The notice reduced the amount of tax due to $2,152, plus interest to-date of $800.36 and additions of $538.00, for a total liability of $3,490.36.
9. On May 3, 2012, the Director issued his final decision for the 2004 tax year. The final decision was consistent with the notice of proposed changes, except that the amount of interest owed had increased to $832.31 as of that date.
10. Meldrum had no withholdings or other payments of Missouri income tax for 2004.
Evidence


Some of the evidence submitted by both parties in support of their motions contains a social security number and information from the Department’s driver’s licensing records.  Such data is subject to significant restrictions upon the State’s use or disclosure thereof pursuant to 
§ 610.035
 and § 302.183, RSMo Supp. 2012.  On our own motion, we place under seal Meldrum’s Exhibit 1 and the Director’s Exhibits A, B, and C.  We caution the parties to appropriately redact any documents containing confidential information in the future.
Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Taxpayers bear the burden to prove that they are not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Additionally, because this case was submitted on cross-motions for summary decision, we may grant summary decision only to a party who establishes facts that entitle that party to a favorable decision and no party genuinely disputes those facts.  Mere assertions or pleadings do not establish facts or raise a genuine issue as to another party’s fact.  See Wood & Huston Bank v. Malan, 815 S.W.2d 454 (Mo. App. W.D. 1991); 1 CSR 15-3.446(6)(B).  A “genuine” dispute of fact “must be a real and substantial one – one consisting not merely of conjecture, theory and possibilities.”  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 378 (Mo. banc 1993).  

Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Through his records, the Director has made a prima facie case that Meldrum was a Missouri resident who had taxable income in 2004, and § 143.011 imposes the Missouri income tax “on the Missouri taxable income of every [Missouri] resident.  Missouri taxable income is Missouri adjusted gross income less certain deductions.  Section 143.111.  The Missouri adjusted gross income of a resident is that resident’s FAGI, subject to certain modifications.  Section 143.121.  In order for Meldrum to prevail, therefore, he must show either that he was not a Missouri resident in 2004, or that he had no Missouri taxable income.  Meldrum admits that he 
was a Missouri resident, but he argues that, for several reasons, he is entitled to a favorable decision because the Director cannot show that he had any Missouri taxable income.


The Director did not respond to any of Meldrum’s arguments, citing a list of cases – Kapka v. Director of Revenue, No. 07-0891 RI (Mo. Admin. Hrg. Comm’n, August 14, 2008; Rima v. Director of Revenue, No. 05-0457 RI (Mo. Admin. Hrg. Comm’n, March 14, 2006); Putana v. Director of Revenue, No. 02-1643 RI (Mo. Admin. Hrg. Comm’n, June 10, 2004); and Wells v. Director of Revenue, No. RI-85-1548 (Mo. Admin. Hrg. Comm’n, January 30, 1987) – in which this Commission has rejected taxpayers’ arguments regarding “the underlying legal issues of taxability.”  For this reason, he argues “there is no need to rebut Petitioner’s arguments regarding the procedures of the IRS and the Department of Revenue and in opposition to the income tax.  These meritless arguments have long been rejected by both the federal and Missouri courts.”  Response and cross-motion at 7.  

The Director is correct in asserting that meritless arguments “burden the tax dispute resolution system,” and this Commission has sometimes, as in Wells, declined to address them.  In the other cases cited by the Director, our decisions have alluded briefly to the taxpayer’s argument – such as that his wages were not income – and noted that such arguments have been rejected in cases like May v. C.I.R., 752 F.2d 1301, 1302-03 (8th Cir. 1985).


But we reject the Director’s assertion that the arguments of a petitioner in a case such as this one need not be addressed at all.  Arguments previously rejected as meritless might be answered briefly with appropriate evidence or by specific citations to other cases in which the same argument was raised.  Here, Meldrum has argued specifically that the Director has no legal evidence of his FAGI because the Director did not make such a request of the I.R.S in written form.  Such argument could have easily been addressed by the Director, but was not.  Such a failure to address a petitioner’s argument may undermine taxpayer confidence in the 
Department’s administration of the tax laws of this state.  A dearth of rebuttal evidence and argument may also lead to a decision that does not fully address the merits of a case.


Without the benefit of such evidence and argument, we address Meldrum’s arguments on the basis of the record before us and existing law.

Meldrum’s Arguments

1. The Director’s Notice of Deficiency was based on information illegally obtained from the IRS.    Meldrum argues that under Title 26 U.S.C. § 6103(d), the IRS may share its information only upon “written request” from government officials; that the Department has admitted it made no such written request; and that the Department therefore obtained the information about his FAGI from the IRS illegally.  Therefore, Meldrum concludes, it must be excluded from evidence in this case as “fruit of the poisonous tree.”
26 U.S.C § 6103(d)(1) provides:

Returns and return information with respect to taxes imposed by chapters 1, 2, 6, 11, 12, 21, 23, 24, 31, 32, 44, 51, and 52 and subchapter D of chapter 36 shall be open to inspection by, or disclosure to, any State agency, body, or commission, or its legal representative, which is charged under the laws of such State with responsibility for the administration of State tax laws for the purpose of, and only to the extent necessary in, the administration of such laws, including any procedures with respect to locating any person who may be entitled to a refund. Such inspection shall be permitted, or such disclosure made, only upon written request by the head of such agency, body, or commission, and only to the representatives of such agency, body, or commission designated in such written request as the individuals who are to inspect or to receive the returns or return information on behalf of such agency, body, or commission.

(Emphasis added).
In a previous case before this Commission in which similar arguments were raised, the Director introduced evidence that the Department has a written information-sharing agreement 
with the IRS.  Benton v. Director of Revenue, No. 05-1509 RI (Admin. Hrg. Comm’n Nov. 21, 2006).  However, the Director did not do so in this case, and we may not consider evidence that is not in the record.  State v. Evans, 992 S.W.2d 275, 294 (Mo. App., S.D. 1999).  
On the other hand, Meldrum offered no evidence that the Director did not have such a written agreement with the IRS.  Meldrum’s mere assertions that the Department obtained information from the IRS illegally do not raise a genuine issue of material fact, much less prove that an exclusionary rule must be invoked.  We reject this argument.
2. The Department does not have copies of the actual 1099 forms pertaining to Meldrum.  Under the best evidence rule, it cannot rely on the IRS transcripts to establish facts.  Meldrum argues that in responses to discovery he propounded, the Director answered that he did not have copies of actual 1099 forms, but relied on information provided by the IRS electronically.  Meldrum argues that the information is therefore double hearsay, which is inadmissible under Budden v. U.S., 748 F. Supp. 1374 (D. Neb. 1990), vacated on other grounds, 963 F.2d 188, (8th Cir. 1992).  Once again, Meldrum offered no evidence to support his assertions.  But even if we assume he has accurately represented his request for production and the Director’s answers thereto, his argument is unavailing.
26 U.S.C. § 6103(d) permits the IRS to disclose information to state agencies.   Two Missouri statutes, §§ 136.310 and 143.671, specifically provide that evidence of an IRS determination shall be admissible in proceedings before this Commission.  These statutes do not mandate that such evidence be presented in any particular form.  The form in which it was presented to this Commission by the Director is a printout of an IRS transcript – a record of the Department.  Under § 302.312, such records, when properly certified by a custodian of records as they were in this case, are admissible as evidence in all administrative proceedings.  Because of this statute, the Department’s authenticated records are the best evidence.
3. The Notice of Deficiency is void as a “naked assessment.”  Meldrum argues that because there is no admissible evidence to support the Director’s assessment, it is an impermissible “naked assessment”  -- or one with no foundation – pursuant to U.S. v. Janis, 428 U.S. 433 (1976).
This argument is dependent upon Meldrum’s previous arguments that there is no admissible evidence supporting the Department’s determination of his income and tax liability.  Because we have rejected the previous arguments, this one is also unavailing.
4. Meldrum has established through the IRS transcript he submitted that the true and correct amount of tax owing for 2004 is $0.00.  On this point, Meldrum submitted evidence in the form of his own transcript from the IRS, and a copy of a document entitled “IRS Processing Codes and Information – 2011.”  The Director objected to this evidence because it was not authenticated.  Because the fundamental rules of evidence apply in administrative proceedings, State Bd. of Registration for Healing Arts v. McDonagh, 123 S.W.3d 146, 154 (Mo. banc 2003), we sustain the objection.
Even if we considered Meldrum’s proffered transcript and code explanation as competent evidence, however, his argument would fail.  Meldrum’s transcript shows his FAGI as $51,563, which is the same figure used by the Director to calculate Meldrum’s Missouri taxable income.  It also shows a “mod bal” of $27,990.67, and accrued interest of $2,741.49.  But Meldrum argues:
This official IRS transcript shows a “Code 150”.  This means that according to the IRS’ own records, Meldrum owed the Internal Revenue Service $0.00 for income tax year 2004.  See Petitioner’s Exhibit 2:  “IRS Processing Codes and Information – 2011” which verifies that the “Code 150” indicates an official return.

Meldrum’s motion at 9.

“150” appears on the transcript in a line that reads:


SFR

150
12122005
0.00

Meldrum Exhibit 1.


The “verification” to which Meldrum refers notes two potential meanings for code 150.  One, under the title “Return Filed & Tax Liability Assessed,” includes the remark:  “A tax liability assessed from the original return establishes a tax module.  *BMF:  Assessment may be Credit for Form CT-1, 720 and 941.  See TC 976-977 for amended return.”  Meldrum Exhibit 2.  The second, under the title “Entity Created by TC 150” includes the remark, “This TC 150 when posted to the Entity Transaction Section indicates the Master File Entity was created from the posting of the return.”  Id.  Neither of Meldrum’s exhibits explains any of the abbreviations contained therein.

In short, Meldrum’s exhibits, even if we consider them as competent evidence, are inscrutable.  Even if they showed what Meldrum says they show – that he owes nothing to the IRS – this would not prove that he owes no taxes to the State of Missouri.  But we also cannot determine from them that he owes no balance to the IRS; in fact, they appear to show that he has a balance of tax and interest owed in excess of $30,000.  Meldrum has failed to meet his burden to prove that his income was other than what the Director determined.  The Director, by contrast, has shown by admissible evidence that Meldrum’s 2004 FAGI was $51,563.
Missouri Income Tax

Section 143.011 imposes the Missouri income tax on the Missouri taxable income of every Missouri resident.  The tax is based on FAGI.  Sections 143.111 and 143.121.1, RSMo Supp. 2012.  The Director properly allowed the Missouri standard deduction, § 143.131, the federal income tax deduction, § 143.171.2, RSMo Supp. 2012, and the deduction for personal exemptions.  Sections 143.111(2) and 143.151.  Meldrum made no payments of Missouri income 
tax for the 2004 tax year.  Therefore, he is liable for Missouri income tax as the Director determined, §§ 143.011 and 143.111, plus accrued interest under § 143.731.1.  

Additions to Tax


Section 143.741.1 imposes an addition to tax of five percent per month (up to a maximum of 25 percent) when a return is not filed on the prescribed date, “unless it is shown that such failure is not due to willful neglect.”  Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993).  Good faith suffices to show the absence of willful neglect.  Id.  A taxpayer is required to file an income tax return and pay any tax due “on or before the fifteenth day of the fourth month following the close” of the tax year.  Section 143.511. Meldrum’s unsupported arguments were not made in good faith; consequently, neither was his failure to file his return on the prescribed date.  Therefore, we conclude that Meldrum owes the 25 percent addition to tax as the Director assessed.  

Summary


Meldrum is liable for Missouri income tax and additions as the Director assessed for 2004, plus accrued interest.  


SO ORDERED on March 19, 2013.



________________________________



KAREN A. WINN



Commissioner

	� Our administrative rule, 1 CSR 1 5-3.446(6), refers to this type of motion as a motion for summary decision. All references to the CSR are to the Missouri Code of State Regulations as current with amendments included in the Missouri Register through the most recent update.


	� We infer this fact from Meldrum’s reply to the response and cross-motion, in which he copies what appears to be a copy of a portion of his Missouri return, and from the notice of proposed changes, Director’s Exhibit F, which begins, “Thank you for filing your 2004 Missouri Individual Income Tax Return.”


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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