Before the

Administrative Hearing Commission

State of Missouri

ROBERT W. MEDLEY, 
)


)



Petitioner,
)




)


vs.

)

No. 05-0192 RI



)

DIRECTOR OF REVENUE, 
)



)



Respondent.
)

DECISION 

On his 2001 Missouri income tax return, Robert W. Medley was entitled to claim a loss on an annuity contract.  Medley is not liable for additional 2001 Missouri income tax that the Director assessed.  We grant Medley’s motion for summary determination.  
Procedure


On June 6, 2005, we issued an order granting Medley’s April 4, 2005, motion for summary determination in part, as to gains and losses on his sales of stock.  We incorporate that order into this decision by reference, rather than repeating the facts and legal analysis set forth therein.  We denied summary determination as to loss on an annuity contract because we found that there were genuine issues of material fact as to the nature, purpose and terms of the annuity.  On June 13, 2005, Medley filed a motion for summary determination as to the annuity contract.  The Director filed a response on June 17, 2005.  Our Regulation 1 CSR 15-3.440(3)(B)3.A 
provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  


In our order dated June 6, 2005, we found that Medley’s mother, Mary Medley, wrote a $50,000 check to “Jackson National Ins. Co.” for an annuity as a gift to Medley.  The contract option under the annuity was tied to the S&P 500.  In 2001, Medley received a distribution of $46,194.59 from the annuity and claimed the annuity as a loss on his 2001 Missouri income tax return.  The Director’s response to Medley’s current motion for summary determination does not dispute any facts that Medley has asserted in the motion and does not raise any objection to the materials Medley submitted in response to his motion.  Evidence received without objection that has probative value shall be considered by the agency.  Section 536.070(8).
  The Director merely asserts that the gift tax return would be helpful.  We see no relevance of the gift tax return to the issue at hand, which is whether the annuity was a “transaction entered into for profit.” 
26 U.S.C. § 165.  The Director sets forth no specific facts showing that there is a genuine issue of material fact for hearing and presents no affidavits or other evidence.
  Therefore, the facts set forth in Medley’s current motion are undisputed, and we make the following additional findings of fact based on his motion.  

Findings of Fact

1.  The Jackson National Life Elite 90® Deferred Annuity (“the annuity”) was a non-qualified annuity linked to the S&P 500.  Medley accepted and held the annuity in hopes of earning a profit from the equity-linked indexed annuity, beginning in 2000.  On November 17, 
2000, when his annuity began, the index starting price was $1367.72.  By December 29, 2000, the index price was $1,320.28.  

2.  However, the market declined, and in late summer/fall of 2001, the index price was falling sharply.  


3.  At some point in 2001,
 Medley liquidated the annuity because it had not performed as expected, and he hoped to do better than the return that was guaranteed on the annuity.  Medley received the distribution of $46,194.59 from the annuity in 2001.  
Conclusions of Law

I.  Loss on the Annuity 



26 U.S.C. § 165 provides:  

(a) General rule.--There shall be allowed as a deduction any loss sustained during the taxable year and not compensated for by insurance or otherwise.

(b) Amount of deduction.--For purposes of subsection (a), the basis for determining the amount of the deduction for any loss shall be the adjusted basis provided in section 1011 for determining the loss from the sale or other disposition of property.

(c) Limitation on losses of individuals.--In the case of an individual, the deduction under subsection (a) shall be limited to—

(1) losses incurred in a trade or business;

(2) losses incurred in any transaction entered into for profit, though not connected with a trade or business; and

(3) except as provided in subsection (h), losses of property not connected with a trade or business or a transaction entered into for profit, if such losses arise from fire, storm, shipwreck, or other casualty, or from theft.

Medley’s loss on the annuity was not incurred in a trade or business, or in a casualty or theft.  Therefore, it is deductible only if it was incurred in a transaction “entered into for profit.”  26 U.S.C. § 165(c)(2).  If a loss is to be allowed, the profit motive must be the primary motive for the transaction.  7 Mertens Law of Fed. Income Tax’n § 28:52.  Each case turns on its own unique facts.  Id.  Some courts have demonstrated a reluctance to allow loss deductions on annuity contracts.  39 A.L.R.2d § 12, “What Constitutes Transaction Entered Into for Profit for Purposes of Income Tax Deduction.”  However, in Rev. Rul. 61-201 (1961), the IRS allowed the taxpayer to claim a loss upon the surrender of an annuity policy for less than the cost basis.  

We agree that the annuity was a transaction “entered into for profit.”  The annuity was linked to the S&P 500, and Medley received the annuity in 2000 with the expectation that it would rise with the market.  Medley hoped to make a profit on the annuity, but liquidated it when it did not perform well.  Therefore, Medley is entitled to claim the loss on the annuity.  
II.  Calculation


The parties raise no genuine issue as to certain items of Medley’s 2001 income.  He earned wages of $64,386, dividends of $397, and gambling winnings of $752, and had a $24 state income tax refund from a prior year.  As we have concluded, Medley was entitled to claim a loss of $2,965 on his sales of stock and on the annuity.  The statement that Medley attached to the copy of his federal return shows other capital gains and a net loss of $2,801.   The Director offers nothing to dispute this calculation.  


Therefore, Medley’s 2001 FAGI is $62,758,
 as reported on his amended 2001 Missouri return dated January 8, 2004.  26 U.S.C. § 62(a).  


Medley properly reported a subtraction for $24 in Missouri income tax refund for a prior year, which had been included in his FAGI.  Section 143.121.3(e).    


The Director allowed Medley the standard deduction of $4,550 (§ 143.141) and a personal exemption of $2,100 (§ 143.151).  The Director also allowed a federal income tax deduction of $5,000 (§ 143.171.2).  Medley’s 2001 Missouri taxable income was properly reported as $51,084 on his return dated January 8, 2004.  The Missouri income tax on that amount is $2,840, as Medley reported.  Section 143.011.  Medley had withholdings of $3,253.  Therefore, Medley overpaid $413 in 2001 Missouri income tax.  


The Director computed an overpayment of $412 and issued notices of debt offset, applying $14.18 to Medley’s 2002 Missouri income tax liability and transferring $397.82 to the IRS for payment of his 1999 federal income tax liability.  Medley’s 2002 tax year is not before this Commission, and Medley does not raise an issue as to that offset.  Medley argues that the IRS offset is unauthorized.  Although we understand Medley’s concern in light of the representation of the Director’s counsel on January 29, 2004, that “Petitioner will be issued a refund, plus statutory interest,” we do not have the authority to superintend other agencies’ procedures.   Missouri Health Facilities Review Committee v. Administrative Hearing Comm’n, 700 S.W.2d 445, 450 (Mo. banc 1985).  We note that this Commission has previously recognized offsets of Missouri tax refunds by the IRS.  Ludlow v. Director of Revenue, No. 00-0730 (Mo. Admin. Hearing Comm’n Nov. 7, 2000); see also 26 U.S.C. § 6330 (f)(2). 

After the offsets of $412, Medley had a miniscule overpayment of $1.  Section 143.611.1 provides:  

No deficiency shall be proposed and no refund shall be made pursuant to this or any section of sections 143.011 to 143.996 unless the amount exceeds one dollar.  

Therefore, the Director is not required to allow a credit or refund for only $1.  


Medley should also be allowed interest on his overpayment of $413.  Section 143.811.1. $14.18 of Medley’s 2001 Missouri income tax was overpaid until it was applied to 2002, and it appears that interest would continue to accrue on the remainder of the $413 because the Missouri liability was fully satisfied, even though $397.82 was transferred to the IRS.  However, this Commission routinely leaves to the Director the calculation of interest, and we do so here.  

Summary


Medley was entitled to claim the loss on the annuity and his sales of stock.  We grant Medley’s motion for summary determination.  In our order of June 6, 2005, we granted summary determination as to Medley’s entitlement to claim the losses on his sales of stock.  

Medley is not liable for additional 2001 Missouri income tax that the Director assessed according to the November 3, 2004, notice of adjustment, and the December 15, 2004, notice of deficiency.  Medley overpaid his 2001 Missouri income tax by $413.  The Director issued notices of debt offset for $412, leaving a de minimus overpayment of $1, which the law does not require to be refunded.  Medley should also be allowed interest on his overpayment.  

We cancel the hearing.  

SO ORDERED on June 29, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 


Commissioner
	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The Director also makes no legal arguments in opposition to Medley’s motion or his position regarding the annuity at issue.  Therefore, we review Medley’s motion and issue our decision without the benefit of the Director’s legal analysis of the issue presented. 


	�The precise date is not contained in the record.


	�As to the calculation of the tax amount, we rely on the facts and law set forth in our June 6, 2005, order, which we do not repeat here.   





	�$64,386 + $397 +752 + $24 - $2,801.  
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