Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 03-0297 DI




)

JAMIE P. McNAMARA,
)




)



Respondent.
)

DECISION


The insurance producer license of Jamie P. McNamara is subject to discipline for defrauding a client of his money, filing fraudulent documents, and disobeying a subpoena from the Director of Insurance.

Procedure


On February 27, 2003, the Director of Insurance (Director) filed a complaint.  The Director filed an amended complaint on July 17, 2003.  The Director filed the same amended complaint again on July 18, 2003, with a corrected certificate of service.  


We convened a hearing on the amended complaint on September 8, 2003.  McNamara made no appearance.  Carolyn H. Kerr represented the Director.  At the hearing, we heard evidence as to whether the Director’s agent served McNamara with a subpoena duces tecum and with notice of the time and place of the hearing.  The confusion arises because McNamara has a 

nearly identical twin, and one can only discern the difference between the two after having seen both.  As set forth below, we have found that the Director’s agent served McNamara.  Our reporter filed the transcript on September 15, 2003. 

Findings of Fact

1. McNamara was born in 1973.  He holds an insurance producer license that is in good standing.  McNamara used the name of Acord Insurance Company (the Company) to sell insurance.  The Company is a printing business that produces insurance forms accepted throughout the industry.  It has never had a certificate of authority or license to sell insurance.  McNamara had no authority to use its name.  

2. On September 4, 2002, and September 7, 2002, McNamara filed false SR-22 forms for Lester H. Daniel with the Missouri Director of Revenue.  An SR-22 attests to the financial responsibility required for Missouri licensed drivers.  The Missouri Director of Revenue issued a Missouri driver’s license to Daniel in reliance on those forms.  McNamara knew that Daniel’s coverage had lapsed on June 16, 2001, for his failure to pay premiums and that Daniel had no such coverage.  McNamara had no authority to file the SR-22s as represented on those forms because Allstate had terminated McNamara’s authority to sell insurance one year before.

3. On November 9, 2002, Adam McAliley filed an application for insurance from Prudential Property and Casualty Insurance Company (Prudential).  The application included a $140 initial premium.  McNamara did not purchase insurance for McAliley with that money.  In late November 2002, Prudential stopped McNamara from writing new business and terminated him in December 2002.  Meanwhile, McNamara collected $138 premiums from McAliley through the Company in December 2002 and in January, February, and March 2003.  McAliley 

believed that he had automobile insurance from Prudential.  He learned otherwise when he was in an accident on April 26, 2003, and filed a claim with Prudential.  

4. On December 4, 2002, the Director served a subpoena duces tecum on McNamara by leaving it at McNamara’s residence with McNamara’s twin brother.  The brother delivered it to McNamara later that day.  The subpoena duces tecum required McNamara to appear at the Director’s office on December 18, 2002, at 2:00 p.m., and to bring with him certain documents regarding the Daniel SR-22s.  McNamara did not appear as required and made no response.  

5. The Director’s agent served McNamara with the amended complaint in this case by hand-delivering it to him.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint under § 621.045.
  The Director’s amended complaint argues that we also have jurisdiction to hear the Director’s complaint under other provisions, though we have ruled otherwise on at least two other recent occasions.
  The Director cites § 621.100, which provides for procedure in certain licensing cases, but does not grant us jurisdiction.  The Director also cites §§ 536.100 to 536.140, but those statutes do not apply to this Commission.  They provide for a court’s review of an agency’s decision after a contested case.  We are not a court reviewing an agency’s decision after a contested case.  We are an agency making a decision in a contested case, which will be subject to a court’s review.  Section 37.005.15; State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69 (Mo. banc 1982).  We do not have jurisdiction under §§ 536.100 to 536.140.  


The Director has the burden of proving that McNamara has committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

A.

The Director argues that presenting false SR-22s and selling McAliley non-existent insurance are cause for discipline under § 375.141.1(8), RSMo Supp. 2002.  That statute allows discipline for:

Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]

In reading that statute, we give technical import to technical language having a peculiar and appropriate legal meaning, but we consider other language in its plain or ordinary and usual sense.  Section 1.090.  We find the ordinary and commonly understood meaning of a word in the dictionary.  Delta Air Lines v. Director of Revenue, 908 S.W.2d 353, 356 (Mo. banc 1995).  

To coerce is “to restrain or dominate by force . . . to compel to an act or choice . . . to bring about by force or threat.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 222 (10th ed. 1993).  There is no evidence of force, threat, or compulsion.  Therefore, McNamara’s license is not subject to discipline for coercive practices.  

Fraud is an intentional perversion of truth to induce another, or to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  The 

definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Financial irresponsibility is dealing in money or other liquid resources without a sense of accountability.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY, 436, 620 and 998 (10th ed. 1993).  

McNamara presented false SR-22s to the Director of Revenue to gain a driver’s license for a client.  McNamara sold McAliley non-existent insurance to trick him out of money.  Those reprehensible schemes constituted fraudulent, and thus dishonest, acts and demonstrate untrustworthiness in the conduct of business.  In addition, keeping McAliley’s premiums was an act of financial irresponsibility.  We conclude that McNamara’s license is subject to discipline under § 375.141.1(8), RSMo Supp. 2002, for fraudulent and dishonest practices, untrustworthiness in the conduct of business, and financial irresponsibility.  

Incompetency is a general lack of (1) professional ability or (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  McNamara’s intentional acts of financial irresponsibility are sufficient to demonstrate that he generally lacks either a sense of financial responsibility or the disposition to use it.  Therefore, we conclude that McNamara’s license is subject to discipline for incompetency.  

B.

The Director argues that failing to respond to the Director’s subpoena duces tecum is cause for discipline under § 375.141.1(2), RSMo Supp. 2002, which allows discipline for:

Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state[.]

The Director cites § 374.190, which provides the Director with the power to issue investigative subpoenas.  Angoff v. M & M Management Corp., 897 S.W.2d 649, 652 -654 (Mo. App., W.D. 1995).  That statute sets forth no required method of service.  The Director followed the procedure for service of process under Missouri Supreme Court Rule 54.13(b)(1), which allows service on an individual by:

leaving a copy . . . at the individual's dwelling house or usual place of abode with some person of the individual's family over the age of fifteen years[.]

The Director’s agent left the subpoena duces tecum at McNamara’s residence with McNamara’s brother.  That the brother is a twin establishes that he was over the age of 15 years because McNamara was born in 1973.  Therefore, we conclude that the service described in Finding 4 was sufficient.  

The Director argues that McNamara’s failure to obey the subpoena violated the Director’s Regulation 20 CSR 100-4.100, which provides:

(1) Definitions.

*   *   *

(C) Adequate response means a written response answering each inquiry with reasonable specificity.  A person’s acknowledgment of the division’s inquiry is not an adequate response.

*   *   *

(2) Except as required under subsection (2)(B)--

(A) Upon receipt of any inquiry from the division, every person shall mail to the department an adequate response to the inquiry within twenty (20) days from the date the department mails the inquiry.  An envelope’s postmark shall determine the date of mailing.  When the requested response is not produced by the person within twenty (20) days, this nonproduction shall be deemed a violation of this rule, unless the person can demonstrate that there is reasonable justification for that delay.

(Emphasis added.)  The plain language of that regulation shows that it applies to the Director’s requests for written correspondence, not to a subpoena duces tecum that requires an appearance.  McNamara’s failure to appear in response to the subpoena duces tecum cannot violate the Director’s Regulation 20 CSR 100-4.100 and is therefore not cause for discipline under 

§ 375.141.1(2), RSMo Supp. 2002.  


The Director argues that McNamara violated § 374.210, of which subsection 2 provides:

Any person who shall refuse to give such director full and truthful information, and answer in writing to any inquiry or question made in writing by the director, in regard to the business of insurance carried on by such person, or to appear and testify under oath before the director in regard to the same, shall be deemed guilty of a misdemeanor, and, upon conviction thereof, shall be punished by a fine not exceeding five hundred dollars, or imprisonment not exceeding three months. 

(Emphasis added.)  We agree that McNamara violated that provision.  We conclude that McNamara’s license is subject to discipline under § 375.141.1(2), RSMo Supp. 2002.  

Summary


McNamara’s license is subject to discipline under § 375.141.1(2) and (8), RSMo Supp. 2002.  


SO ORDERED on September 23, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.  





�Director of Insurance v. Reed, No. 02-0515 DI (Oct. 22, 2002); and Director of Insurance v. Espeland, No. 02-1492 DI (July 3, 2003).  
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