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)




)
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)

DECISION


The registered professional nurse license of Frederick McGirk is subject to discipline for misappropriating controlled substances.  

Procedure


On January 29, 2003, the State Board of Nursing (Board) filed a complaint.  On 

February 14, 2003, McGirk filed his answer to the complaint, stating in part:

I am writing to you to finalize and close the complaint against my nursing license # RN 152034.  I respectfully admit that the complaint issued against my license is true and that any decision regarding discipline of my license would certainly be warranted.  

On February 21, 2003, the Board filed a motion for determination on the pleadings.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may grant such a motion if the pleadings show that the facts are not in dispute and that such facts entitle the Board to a favorable decision.  McGirk’s answer admits the following facts.  

Findings of Fact

1. McGirk holds registered professional nurse (RN) License No. RN152034, which is, and was at all relevant times, current and active.  

2. On September 4 and 5, 2001, McGirk was employed by Intelistaff Healthcare, a nurse staffing agency, and was assigned to St. Anthony’s Medical Center in St. Louis, Missouri.  McGirk misappropriated Demerol in 100 mg injectable doses for his personal consumption.  Demerol is a controlled substance for which he had no prescription.  

3. McGirk misappropriated the Demerol under the names of six patients who had no physician orders for Demerol.  McGirk also misappropriated Demerol under the name of patient W.G.  W.G. died on September 5, 2001, at 2:25 a.m., and McGirk misappropriated Demerol under W.G.’s name at 2:40 a.m., 2:44 a.m., and 3:01 a.m. that day.

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 335.066.2.
  The Board has the burden of proving that McGirk has committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Board argues, and McGirk admits, that he is subject to discipline under section 335.066.2(1), which allows discipline for:

Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096[.] 

We conclude that McGirk is subject to discipline under that provision.  

The Board argues, and McGirk admits, that he is subject to discipline under section 335.066.2(5), which allows discipline for:

Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of [an RN.] 

Fraud is an intentional perversion of truth to induce another, or to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Id. at 899 n.3.  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo.banc 1992).  We conclude that McGirk is subject to discipline for fraud, misrepresentation, and dishonesty.  

Incompetency, is a general lack of present ability to perform a given duty.  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 116, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  It includes indisposition to use otherwise sufficient ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  We conclude that McGirk is subject to discipline for incompetency.  

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surveyors, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”  Id.  The mental states for misconduct and gross negligence—intent and 

indifference, respectively—are mutually exclusive.  We conclude that McGirk is subject to discipline for misconduct, but not for gross negligence. 

The Board argues, and McGirk admits, that he is subject to discipline under section 335.066.2(12), which allows discipline for:

Violation of any professional trust or confidence[.] 

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  We conclude that McGirk is subject to discipline for violation of professional trust.  

The Board argues, and McGirk admits, that he is subject to discipline under section 335.066.2(14), which allows discipline for:

Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

The drug laws of this state include section 195.202, which forbids the possession of controlled substances without a prescription or other exceptions not relevant here.  We conclude that McGirk is subject to discipline for violating a drug law of this state.  

Summary


McGirk’s RN license is subject to discipline under section 335.066.2(1), (5), (12), and (14).  We cancel the hearing.


SO ORDERED on March 3, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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