Before the

Administrative Hearing Commission

State of Missouri

MICHAEL ANTHONY McGAUTHA,
)



)



Petitioner,
)




)


vs.

)

No. 03-1753 CS




)

STATE BOARD OF COSMETOLOGY,
)




)



Respondent.
)

DECISION 


We grant the application of Michael Anthony McGautha for licensure as a cosmetologist in Missouri by reciprocity.  


Procedure


McGautha filed a complaint on August 18, 2003, challenging the State Board of Cosmetology’s (Board) decision denying his application for licensure as a cosmetologist by reciprocity.  


This Commission convened a hearing on the complaint on January 15, 2004.  Assistant Attorney General Jamie J. Lee represented the Board.  McGautha represented himself.  McGautha filed the last written argument on April 5, 2004.  

Findings of Fact

1. On August 19, 1999, an inspector for the Kansas Board of Cosmetology visited a salon in Kansas where McGautha was working and found that McGautha’s Kansas cosmetology 

license had expired on October 31, 1998.  McGautha had not applied for reinstatement of the license as of the date of the inspector’s visit.  McGautha did not realize the license expired, and he thought that the shop owner would take care of the renewal.  

2. On October 15, 1999, in the District Court of Douglas County, Kansas, McGautha entered a plea of nolo contendere to driving with a suspended license, second offense; driving under the influence of alcohol; and possession of marijuana.  The court suspended execution of the remainder of his sentence and granted probation after he served five days in jail.  

3. On March 31, 2000, the Kansas Board of Cosmetology issued an order fining McGautha $100 for practicing cosmetology without a license for the violation described in Finding 1.  

4. On November 14, 2002, in the District Court of Douglas County, Kansas, McGautha entered a plea of guilty to possession of marijuana, second offense.  The court sentenced him to 11 months in the custody of the Secretary of Corrections, suspended the execution of that sentence, and placed him on 12 months of probation.  

5. On March 19, 2003, in the District Court of Douglas County, McGautha entered a plea of nolo contendere to disorderly conduct.  The court sentenced him to one month in jail, suspended the execution of that sentence, and placed him on probation, which McGautha has completed.  

6. On April 1, 2003, McGautha submitted an application to the Board for licensure as a cosmetologist by reciprocity.  McGautha paid the required application fee.  

7. On July 18, 2003, the Board issued a decision denying McGautha’s application.  

8. McGautha’s Kansas license was reinstated and is now valid until July 31, 2004.  It is renewable every two years.    

9. McGautha has been employed as a cosmetologist in Kansas since 1985.  McGautha is presently employed as a stylist at a Great Clips salon in Kansas.  

Conclusions of Law


We have jurisdiction to hear McGautha’s complaint.  Section 621.045.
  McGautha has the burden to show that he is entitled to a license.  Section 621.120; Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  

I.  Statutory Grounds for Denial 


Section 329.130 provides:

The state board of cosmetology shall dispense with examinations of an applicant, as provided in this chapter, and shall grant licenses under the respective sections upon the payment of the required fees, provided that the applicant has complied with the requirements of another state, territory of the United States, or, District of Columbia wherein the requirements for licensure are substantially equal to those in force in this state at the time application for the license is filed and upon due proof that the applicant at time of making application holds a current license in the other state, territory of the United States, or District of Columbia, and upon the payment of a fee equal to the examination and licensing fees required to accompany an application for a license in cosmetology.  A licensee who is currently under disciplinary action with another board of cosmetology shall not be licensed by reciprocity under the provisions of this chapter.  

The Board agrees that the requirements for licensure in Kansas are substantially equal to those in Missouri.  The evidence also showed that McGautha held a current Kansas license both at the time of making the application and the hearing date, and that he paid the required fee with his Missouri application.  However, the Board argues that McGautha may be denied licensure under the discretionary grounds enumerated in § 329.140.  Section 329.130 states that the Board “shall grant licenses under the respective sections[.]”  Although it is not entirely clear what “respective 

sections” this statute is referring to, we conclude that this incorporates § 329.140, which sets forth the discretionary grounds for denial.   


Section 329.140 provides:  


1.  The board may refuse to issue any certificate of registration or authority, permit or license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of the applicant’s right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person's certificate of registration or authority, permit or license for any one or any combination of the following causes:


(1) Use or illegal possession of any controlled substance, as defined in chapter 195, RSMo; use of an alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by this chapter;


(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;
*   *   *


(5) Incompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;


(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;
*   *   *


(8) Disciplinary action against the holder of a license or other right to practice any profession regulated by this chapter granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state;
*   *   *


(13) Violation of any professional trust or confidence[.]


The Board established that McGautha pled guilty to possession of a controlled substance.  McGautha does not deny that he possessed a controlled substance.  The Board argues that because McGautha drove while intoxicated, he used an alcoholic beverage to an extent that impaired his ability to perform the work of the profession.  Although we do not doubt that McGautha was impaired, we construe the statute to mean that a person’s ability must be impaired while on the job, and the Board has not made that showing.  We have discretion to deny the application under § 329.140.2(1) for illegal possession of a controlled substance.  


The Board argues that McGautha’s crimes involved moral turpitude.  Moral turpitude is:  

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  McGautha entered pleas of guilty or nolo contendere to offenses involving moral turpitude.  Therefore, we have discretion to deny the application under § 329.140.2(2) for pleas of guilty or nolo contendere to offenses involving moral turpitude.  


The Board also asserts that violence is an essential element of disorderly conduct under K.S.A. 21-4101(a), which provides:  

Disorderly conduct is, with knowledge or probable cause to believe that such acts will alarm, anger or disturb others or provoke an assault or other breach of the peace:

(a) Engaging in brawling or fighting; or

(b) Disturbing an assembly, meeting, or procession, not unlawful in its character; or

(c) Using offensive, obscene, or abusive language or engaging in noisy conduct tending reasonably to arouse alarm, anger or resentment in others.

Disorderly conduct is a class C misdemeanor.

An essential element is one that must be proven in every case.  State ex rel. Atkins v. Missouri Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C. 1961).  Violence is not an essential element of  K.S.A. 21-4101(a).  

The Board argues that by practicing with an expired license in Kansas, McGautha demonstrated incompetence, misconduct, gross negligence, fraud, misrepresentation, or dishonesty in the performance of the functions or duties of any profession licensed or regulated by Chapter 329.  In Missouri Bd. of Regis'n for the Healing Arts v. Levine, 808 S.W.2d 440, 442 (Mo. App., W.D. 1991), the court stated:  

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person  or thing.”  Webster's New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in life or in a group).  3a:  a moral or legal obligation.”  Webster's New Collegiate Dictionary, 355 (1977).  

We agree that the statute may apply to the practice of the profession in another state.  Okere v. Missouri State Bd. of Accountancy, No. 93-0608 AC (Mo. Admin. Hearing Comm’n Dec. 27, 1993).  Even though McGautha was not licensed at the time, he was performing the functions or duties of the cosmetology profession.  Incompetency is either a licensee’s general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform a given 

duty.  Missouri Bd. for Architects, Prof'l Eng'rs & Land Surveyors v. Duncan, No. AR-84-0239 at 116-17 (Mo. Admin. Hearing Comm'n Nov. 15, 1985), aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988); Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is “the willful doing of an act with a wrongful intention[.]”  Duncan, at 125.  Misconduct is the willful commission of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-901 (Mo. App., W.D. 2001).  Gross negligence is “an act or course of conduct which demonstrates a conscious indifference to a professional duty,” and that indifference constitutes “a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  Duncan v. Missouri Bd. for Architects, Prof'l Eng'rs and Land Surveyors, 744 S.W.2d 524, 533 and n.6 (Mo. App., E.D. 1988).  


McGautha argues that he did not realize that his license had expired, and that he expected the shop owner to take care of the renewal.  We do not believe that this single incident shows incompetence in the performance of the functions and duties of the profession, as there is no evidence that McGautha lacked ability or failed to use his ability in cutting and styling hair.  Similarly, we do not believe that this is a gross deviation from the standard of care that a reasonable person would exercise in the situation.   Instead, there was an error in the paperwork due to a misunderstanding.  In addition, the Board has not shown fraud, misrepresentation, or dishonesty.  We find no discretionary cause to deny the application under § 329.140.2(5).  


Although the Board quotes § 329.140.2(6) in its answer, it sets forth no regulation or provision of Chapter 329 that it alleges McGautha violated, and the Board has not shown that McGautha violated any provision of Chapter 329 or any regulation adopted pursuant thereto.  Therefore, we have no cause to deny the application under § 329.140.2(6).


Even though McGautha’s Kansas license is now valid, the Kansas board took disciplinary action by imposing a $100 fine.  Therefore, we have discretion to deny the application under 

§ 329.140.2(8).


A professional trust or confidence is engendered by a party's reliance on the special knowledge and skills evidenced by professional licensure.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  Reliance on a professional’s special knowledge and skills creates a professional trust, not only between the professional and his clients, but also between the professional and his employer and colleagues.  State Bd. of Nursing v. Morris, No. BN-85-1498 at 11 (Mo. Admin. Hearing Comm'n Jan. 4, 1988).  Again, there is no evidence that McGautha lacked ability or failed to use his ability in cutting and styling hair; thus, there is no violation of professional trust between McGautha and his clients.  In addition, McGautha did not violate the  professional trust or confidence placed in him by his employer and colleagues.  On the contrary, there was a misunderstanding, and McGautha believed that his employer would take care of the license renewal.  There was no evidence of what is required for license renewal in the State of Kansas.  Therefore, we find no cause to deny the application under § 329.140.2(13).   

II.  Exercise of Discretion


Section 329.140.1 provides that the Board "may" deny McGautha’s application.  “May” means an option, not a mandate.  S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  We have the same degree of discretion as the Board, and we need not exercise it the same way.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  McGautha argues that he has changed his way of life, completed rehab, and reformed his character since the criminal offenses.  Unless the statutes on licensure provide otherwise, bad conduct and a plea of guilty or nolo contendere cannot preclude an applicant from 

demonstrating rehabilitation.  See Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 710-11 (Mo. App., E.D. 1989); State Bd. of Regis’n for the Healing Arts v. DeVore, 517 S.W.2d 480, 484 (Mo. App., K.C.D. 1974).  Therefore, we consider the nature and seriousness of the original conduct that gave rise to the charge and plea; the nature of the crime pleaded to and its relationship to the profession for which certification is sought; the date of the conduct and plea; the conduct of the applicant since then and since any release from imprisonment or probation; the applicant's reputation in the community; and any other evidence relating to the extent to which the applicant has repented and been rehabilitated.  See DeVore, 517 S.W.2d at 484.  The courts expect an applicant who claims rehabilitation to at least acknowledge guilt and embrace a new moral code.  Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  


The only discretionary grounds that we have found for denial of the application are the criminal incidents and the disciplinary action by Kansas.  However, none of these things demonstrates that McGautha is incapable of practicing cosmetology in accordance with professional standards.  The criminal incidents have no direct relationship to the practice of cosmetology, and McGautha has completed probation for these incidents.  McGautha understands the nature of his crimes, the gravity of his offenses, his responsibility for them, and the need to reform.  McGautha has been employed in Kansas, and that state has not seen fit to take any disciplinary action against him since 2000.  McGautha argues that he wishes to take over his mother’s business in Missouri.  The purpose of the licensing laws is not to punish people, but to protect the public.  Wasem v. Missouri Dental Bd., 405 S.W.2d 492, 497 (Mo. App., St.L. 1966).  The record does not show that licensing McGautha in Missouri would present any threat to the public, when he has already been licensed and practicing in Kansas for many 

years with no evidence of any problems with his work.  The record does not show that McGautha is currently under disciplinary action with another state board of cosmetology, which would be a mandatory cause for denial of the application for licensure by reciprocity under § 329.130.  Therefore, we exercise our discretion in favor of granting the application for licensure by reciprocity.  
Summary


We grant McGautha’s application for licensure as a cosmetologist in Missouri.  

SO ORDERED on April 28, 2004.



________________________________



JOHN KOPP  



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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