Before the

Administrative Hearing Commission

State of Missouri

JENNIFER M. McCREIGHT,
)




)



Petitioner,
)




)


vs.

)

No. 99-1617 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On June 8, 1999, Jennifer M. McCreight filed a petition seeking this Commission’s determination that she does not owe a $100 late filing fee assessed by the Missouri Ethics Commission (Ethics) for the untimely filing of a financial interest statement (statement).

On September 21, 1999, Ethics filed a motion for summary determination.  We will grant the motion if Ethics establishes facts that (a) McCreight does not dispute and (b) entitle Ethics to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp, 854 S.W.2d 371, 380-82 (Mo. banc 1993).


On October 6, 1999, we heard the parties’ arguments by telephone conference. McCreight does not dispute the following facts as Ethics’ affidavit has established them.  Ethics admits the facts set forth in McCreight’s petition.  

Findings of Fact

1. On February 26, 1999, McCreight was appointed as a member of the Residential Mortgage Board.  

2. On March 15, 1999, McCreight mailed her statement to Ethics (the first statement).  She mailed it from a United States Post Office with the correct postage pre-paid.   However, Ethics’ records show that it did not receive the first statement.  

3. Ethics’ records show that by March 29, 1999, Ethics had not received a statement from McCreight.  

4. On April 6, 1999, McCreight mailed a copy of the statement to Ethics (the second statement).  

5. On April 8, 1999, Ethics received the second statement.  It did not bear a postmark of March 28, 1999, or earlier.  On April 9, 1999, Ethics assessed McCreight a late filing fee of $100.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.  We must do whatever the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 

(Mo. banc 1990).  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).  

A.


Section 105.483 sets forth who must file a statement:  


Each of the following persons shall be required to file a financial interest statement: 

*   *   *


(6) Any official or employee of the state authorized by law to promulgate rules and regulations or authorized by law to vote on the adoption of rules and regulations[.]

McCreight was such a person because she was a member of the Residential Mortgage Board, which under section 443.816(1), shall:

Approve or disapprove each regulation proposed by the director [of the division of finance] pertaining to mortgage brokering[.]

(Emphasis added.)    


Section 105.487 provides when McCreight’s statement was due:


The financial interest statements shall be filed at the following times, but no person is required to file more than one financial interest statement in any calendar year: 

*   *   *


(2) Each person appointed to office, except any person elected for county committee of a political party pursuant to section 115.617, RSMo, and each official or employee described in section 105.483 who is not otherwise covered in this subsection shall file the statement within thirty days of such appointment or employment[.]

*   *   *


(4) The deadline for filing any statement required by sections 105.483 to 105.492 shall be 5:00 p.m. of the last day designated for filing the statement.  When the last day of filing falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday.  Any statement required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement. 

(emphasis added).  The 30th day after February 26, 1999, was Sunday, March 28, 1999.  The next day that was not a Saturday, Sunday, or official state holiday was Monday, March 29, 1999.  That was the due date.  

B.


McCreight argues that she filed the first statement on time.  She cites the last sentence of section 105.487(4):

Any statement required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement. 

McCreight states that because she mailed the first statement on March 15, 1999 – well before the due date – it must have been postmarked not later than midnight of the day before due.  Since it was timely postmarked, McCreight argues, we must deem it to be timely filed.  


In a similar case, the Circuit Court of Cole County reversed us, stating:

In order for a . . . statement to be timely filed one of the following requirements must occur: (i) the . . . statement must be filed with [Ethics] prior to 5:00 p.m. on [the due date]; or (ii) the . . . statement must be postmarked[
] by no later than midnight on [the day before the due date] and thereafter received[
] by [Ethics].

Missouri Ethics Comm’n v. Taylor, CV196-972CC (Mo. Admin. Hearing Comm’n, April 4, 1997).  The court held that a statement timely postmarked must thereafter actually be received.


That McCreight mailed the statement on time does not change the result.  In Taylor, the court further stated:


The AHC erroneously held that [Taylor] timely filed a . . .  statement because he testified that he mailed a [first] statement to [Ethics on time], even though the evidence presented by [Ethics] established that [only a second statement reached Ethics].

Id.  Therefore, even if the statement is both postmarked and mailed on time, it must still be received.


Under the Circuit Court opinion in Taylor, we conclude that section 105.487(4) does not alter the usual definition of filing.  Its postmark provision does not provide that postmarking, or even mailing, establishes filing.
  The usual definition of a filing date – the date the proper official receives it – applies.  Holmes v. Navajo Freight Lines, Inc., 488 S.W.2d 311, 313-14 (Mo. App., K.C.D. 1972).  The first statement was never filed.  


The second statement was filed when Ethics received it on April 8, 1999.  

C.


Section 105.963.3 provides:

The executive director shall assess every person required to file a financial interest statement pursuant to sections 105.483 to 105.492, RSMo, failing to file such a financial interest statement with the commission a late filing fee of ten dollars for each day after such statement is due to the commission. . . .

Because the report was 10 days late, McCreight is liable for a late filing fee of $100.


SO ORDERED on November 8, 1999.




_______________________________




WILLARD C. REINE




Commissioner

�Statutory references are to the 1998 Revised Statutes of Missouri, unless otherwise noted.


�Emphasis in original.





�Emphasis added.


�By contrast, some statutes expressly provide that mailing equals filing.  For example, section 621.205.1, RSMo 1994,  provides:





	For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.





No such language appears in section 105.487(4).
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