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Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 00-0456 DI




)

DONALD S. McCANDLESS, JR.,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On February 23, 2000, the Director of Insurance filed a complaint seeking to discipline the insurance agent and insurance broker licenses of Donald S. McCandless, Jr., for illegally withholding funds.  We convened a hearing on the complaint on July 20, 2000.  Kimberly Grinston represented the Director.  McCandless presented his case.  The last written argument was due on September 11, 2000.  The Director waived briefing.  

Findings of Fact

1. McCandless held or holds the following licenses for the following time periods:


Type
Number
Period

Agent
AT329182106
November 30, 1965, to January 26, 2002


Agency
1228452
February 28, 1968, to February 28, 1991


Broker
BR329182106
January 26, 1981, to January 26, 2002

McCandless’ agency license was issued for the name “Don McCandless Insurance Agency.”

2. In 1990, McCandless formed McCandless & Reynolds, Inc., with Bill Reynolds. It served as a vehicle for the transfer of his business to Reynolds through gradual stock transfer. McCandless & Reynolds, Inc., held agency license AG01334 under the name of “McCandless & Reynolds Insurance Agency” from October 16, 1990, to October 19, 1998.  

3. By 1996, McCandless was mostly retired from the insurance business, except to wind up affairs from his active years.  He continued to receive commissions from insurance contracts that he had written before retirement under a then-current license.  However, he did not solicit, negotiate, procure, make, place, or effect any new insurance business by himself or through any entity.  He did not hold himself out as an insurance broker.  

4. From 1997 through 1998, McCandless owned a corporation named McCandless Insurance Agency, Inc.  McCandless Insurance Agency, Inc., has never held any license from the Director.  Both McCandless Insurance Agency, Inc., and McCandless acted under the name of McCandless Insurance Agency.  Neither McCandless nor anyone else has ever held an insurance agency license under the name McCandless Insurance Agency.    

5. McCandless maintained one bank account for himself (his account) and one for McCandless Insurance Agency, Inc., under the name “McCandless Insurance Agency.”  He used the accounts for commissions from insurance contracts that he wrote before retiring.  He registered two automobiles under the name of McCandless Insurance Agency.    

6. On August 30, 1995, Gregory J. and Martha J Lundgren sought homeowners insurance from McCandless/Reynolds Insurance Agency.  McCandless did not write the contract.  The Lundgrens later decided to change their insurance company and agency.  Their mortgage company refunded an insurance premium in the form of a check (the check) in the amount of $501 payable to the order of:  

Don McCandless Agency

for Gregory J. Lundgren

Policy # 7862745

The check belonged to an insurance company, its agent, or an insured.

7. However, the mortgage company mailed the check to McCandless’ home address.  On August 13, 1997, McCandless received it.  He assumed that the Lundgrens were changing their insurance coverage through McCandless & Reynolds, Inc.  He further assumed that part of the check was commission payable to McCandless & Reynolds, Inc.   He knew that all of the check belonged to an insurance company, its agent, or to an insured.

8. Because he maintained that McCandless & Reynolds, Inc., owed him money from other insurance business unrelated to the Lundgren account, he deposited the check in his account, and wrote a check to “McCandless Reynolds” dated August 20, 1997, for $399.23 on the same account.  He retained the $101.77 difference.  He had no authority to retain that amount.

9. McCandless Reynolds Insurance Agency had ceased to do business effective June 1, 1997.  Effective that date, it had transferred its assets to the Bob Vaughn Agency.  The Bob Vaughn Agency received McCandless’ $399.23 and complained to the Director about the $101.77 shortage.  The Director subpoenaed McCandless to discuss the $101.77.  

10. After the subpoena conference, McCandless wrote a check on the account dated April 20, 1998, in the amount of $501 payable to Gregory and Marty Lundgren.  

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.  Section 375.141
 and section 621.045, RSMo Supp. 1999.  The Director has the burden of proving that McCandless is subject 

to discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

Count I

The Director argues that McCandless is subject to discipline under section 375.141.1(8), which allows discipline if McCandless:

Acted as an insurance agent, insurance agency, or insurance broker when not licensed as such[.]

The Director alleges that McCandless was not licensed as an insurance agency in 1997 and 1998.  We agree.  The agency license for Don McCandless Insurance Agency expired in 1991, and no entity has ever held a license under the name “McCandless Insurance Agency.”  However, section 375.012(3) provides that acting as an “insurance agency” means the following:  

“Insurance agency”, any individual transacting or doing business under any name other than his true name, any partnership, unincorporated association or corporation, transacting or doing business with the public or insurance companies as an insurance agent or broker[.]  

Therefore, the Director must show that McCandless did business as an insurance agent or broker under the McCandless Insurance Agency name.  

McCandless did no business as an insurance agent or broker under the McCandless Insurance Agency name.  Doing business as an insurance agent is defined at section 375.012(4):

“Insurance agent”, any authorized agent of an insurer, or representative of the agent, who acts as an agent in the solicitation of, negotiation for, or procurement or making of, any insurance or annuity contract[.]

Doing business as an insurance broker is similarly defined at section 375.012(1):

[A]n insurance broker is any natural person who, for a commission, brokerage consideration, or other thing of value, acts or aids in any manner in negotiating contracts of insurance, or in placing risks or in soliciting or effecting contracts of insurance as an agent for an insured other than himself and not as an agent of an 

insuring company or any other type of insurance carrier.  The term “broker” shall not apply to a person working as an officer for an insurance carrier, or in a clerical, administrative or service capacity for an insurance carrier or for a licensed agent or broker provided that the person does not solicit contracts of insurance.  The term “broker” shall not apply to an insured’s placing, or negotiating the placement of, his own insurance; nor shall the term “broker” apply to any employee of an insured engaged in placing or negotiating for placement of insurance for his employer[.]

(Emphasis added.)  Under section 375.071, a broker’s license is also required for holding oneself out as a broker:

Unless exempted by subsection 7 of section 375.018, no person shall act as or hold himself out to be a broker until he has satisfied the study requirements of subsection 1 of section 375.018 and has procured a license as required by this chapter, and no broker shall solicit or take applications for, procure, or place for others any kind or kinds of insurance, or any subdivision thereof, for which he is not then licensed. 

(Emphasis added.)  McCandless did not negotiate, place, solicit, procure, make, or effect any insurance contracts, and did not hold himself out as a broker.  Not even the bank accounts used the term “broker.” 


The only acts that McCandless performed under the McCandless Insurance Agency name were titling cars, depositing commissions from business written under a then-current agency license, and using bank accounts.  We find no authority stating that those acts, even under a name with the words “insurance agency” in it, constitute “doing business . . . as an insurance agent or broker.”  Therefore, we conclude that McCandless is not subject to discipline under section 375.141.1(8).  

Count II


The Director argues that McCandless is subject to discipline for withholding $101.77 from the check from August 13, 1997, until April 20, 1998, under section 375.141.1(5).  That statute allows discipline if McCandless:  

Misappropriated or converted to his, her or its own use or illegally withheld money belonging to an insurance company, its agent, or to an insured or beneficiary or prospective insurance buyer[.]

Misappropriation means “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”  Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., E.D. 1994).  Similarly, conversion is a diversion of another's funds, by the holder of such funds, for a purpose other than that specified by the owner.  Hall v. W.L. Brady, Investments, Inc., 684 S.W.2d 379, 384 (Mo. App., W.D. 1984).  

McCandless admitted that he withheld money from the check without having any authority from the mortgage company, the Bob Vaughn Agency, the Lundgrens, or anyone else. He assumed that the check belonged to an insurance company, its agent, or an insured.  McCandless knew he had no claim of right to any of the money because he did not sell the Lundgren policy and was not entitled to any commission from it; the disputed commissions were between him and McCandless & Reynolds, Inc., on unrelated business.  Knowing whose money it was, and that none of it was his, McCandless nevertheless decided to take some of it.  

Therefore, we conclude that McCandless is subject to discipline under section 375.141.1(5) for having misappropriated or converted to his own use or illegally withheld money belonging to an insurance company, its agent, or to an insured or prospective insurance buyer.  

Count III


The Director argues that McCandless is subject to discipline for withholding $101.77 from the check from August 13, 1997, until April 20, 1998, under section 375.141.1(4), which allows discipline if McCandless:

Demonstrated lack of trustworthiness or competence[.]

The Director cites the $101.77 that McCandless withheld from August 13, 1997, until April 20, 1998.  The definition of trustworthy is “worthy of confidence” or “dependable.”  WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Therefore, we conclude that McCandless is subject to discipline under section 375.141.1(4) for having demonstrated a lack of trustworthiness.  

Summary


McCandless is subject to discipline under section 375.141.1(4) and (5).  


McCandless is not subject to discipline under section 375.141.1(8).


SO ORDERED on October 16, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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