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State of Missouri
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)
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)




)


vs.

)

No. 98-003492 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On December 11, 1998, Mastio and Company (the Company) filed a petition.  The petition appeals the Director of Revenue’s assessment of use tax on its possession of certain goods.  The Company argues that the goods are excluded from use tax because the Company acquired them solely in exchange for securities.  


On July 13, 1999, the Company filed a motion, with an affidavit, for summary determination.  The Director filed a response and a cross-motion, with an affidavit, for summary determination on November 29, 1999.  The Company filed a response to the Director’s motion on January 20, 2000.   Our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case without a hearing if the undisputed facts entitle either party to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 

(Mo. banc 1993).  


The following facts, established by the parties’ affidavits, are undisputed. 

Findings of Fact

1. The Company is a Nebraska corporation authorized to do business in Missouri.  The Company’s sole shareholder is Richard C. Mastio.  On September 1, 1989, Mastio and the Company signed a contract (the contract).  

2. The contract memorialized an arrangement already intended by Mastio and the Company.  The contract authorized Mastio to buy goods and services for the Company and stated that the Company would consider such purchases a debt to Mastio.  It recited no indebtedness existing as of September 1, 1989.  

3. Article IV of the contract stated:

[Mastio,] understanding the need for the Company to maintain funds within the corporate structure to meet it’s [sic] operating, investing and financing activities, requires no specific repayment terms.  As conditions warrant[,] payments may be made by the Company to [Mastio] to reduce this indebtedness, but only after consultation among the parties to ensure mutual interests are considered and payment is in the best interest of the parties.  In the event that the indebtedness would remain materially in excess of a de minimis amount for a period beyond one year, the parties will address the merits of imputing and assessing an interest rate and applying the interest rate to an outstanding balance.  

(Italics in original; emphasis in bold added.)  Mastio signed the contract on behalf of himself, and on behalf of the Company, as its president.  

4. The contract is titled “Evidence of Indebtedness.”  

5. Mastio transferred certain artwork (the goods) to the Company on the following dates, valued at the following amounts:



December 1995
$12,825



February 1996 
$6,020

The Company has not paid Mastio for the goods.  The Company recorded the transactions as not subject to tax. 

6. By final decisions dated October 23, 1998, the Director assessed use tax against the Company in the following amounts for the following periods.

January 1 through December 31, 1995
$541.86

January 1 through March 31, 1996

$254.35

The Director also assessed interest.  The Director did not assess additions.  

7. The goods were the only items on which Director assessed use tax. 

Conclusions of Law


We have jurisdiction to hear the Company’s petition.  Section 621.050.1.
  

The Company has the burden of proving that the goods are not subject to tax.  Section 621.050.2.  Therefore, the Director carries his motion if he negates an element of the Company’s exclusion.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  

Section 144.610 imposes the use tax on “the privilege of storing, using or consuming within this state any article of tangible personal property[.]”  Use is "the exercise of any right or power over tangible personal property incident to the ownership or control of that property."  Section 144.605(13).  Possession is such a right.  

A.

The Company’s only argument is that section 144.617.1(3) excludes possession of the goods from use tax.  That statute provides:

1.  For purposes of section 144.440 and sections 144.600 to 144.745, and the taxes imposed thereby, the definition of “storing”, “using” or “consuming” shall not be construed to include any of the following: 

*   *   *

(3) The transfer of tangible personal property to a corporation solely in exchange for its stock or securities[.]

The Company agrees that the contract is not stock, but argues that the contract is within the definition of “securities.”  It argues that securities must mean something other than stock.  We read the statute so as to give meaning to every word.  State ex rel. Missouri Bd. of Regis’n for the Healing Arts v. Southworth, 704 S.W.2d 219, 225 (Mo. banc 1986) (citing Brown Group, Inc. v. Administrative Hearing Comm'n, 649 S.W.2d 874, 881 (Mo. banc 1983)).  Therefore, we agree that the contract may be a security under section 144.617.1(3), and qualify for the exclusion, without being a stock.

B.

The Company argues that “securities” under section 144.617.1(3) includes the contract.  

Chapter 144 does not define securities.  Both parties cite section 409.401(o), RSMo Supp. 1999, as the definition of security:

“Security” means any note; stock; treasury stock; bond; debenture; evidence of indebtedness; certificate of interest or participation in any profit-sharing agreement; collateral-trust certificate; preorganization certificate or subscription; transferable share; investment contract; limited partnership interest; voting-trust certificate; certificate of deposit for a security . . . ; or, in general, any interest or instrument commonly known as a “security”, or any certificate of interest or participation in, temporary or interim certificate for, receipt for, guarantee of, or warrant or right to subscribe to or purchase, any of the foregoing. . . .

We agree that section 409.401(o), RSMo Supp. 1999, applies.  Cates v. Webster, 727 S.W.2d 901, 905 (Mo. banc 1987). 

The Company argues that the Contract is an “evidence of indebtedness” under section 409.401(o), RSMo Supp. 1999, and therefore section 144.617.1(3), because it records a debt. 
  However, we determine the meaning of words from their context.  When a word is part of a listing of certain things that the legislature wants treated in identical fashion, we can infer that the word bears those characteristics that are common to the rest of the list, and that account for the treatment prescribed by the legislation.  Edward Lowe Industries v. Division of Employment Security, 865 S.W.2d 855, 863, (Mo. App., S.D. 1993).  The plain language of section 409.401(o), RSMo Supp. 1999, sets forth the characteristic that the listed items have in common.  They are interests and instruments “commonly known as a ‘security.’”  

C.

The language quoted above from section 409.401(o), RSMo Supp. 1999, is modeled on section 401 of the 1956 Uniform Securities Act, which is modeled on section 2(1) of the 1933 Securities Act (codified as 15 U.S.C. section 77b(a)(1)).  Therefore, to understand when something is “commonly known as a security” within section 409.401(o), RSMo Supp. 1999, and therefore within section 144.617.1(3)’s exclusion, we look to cases interpreting the 1933 Securities Act.  

The United States Supreme Court describes the characteristics of a security:  

First, we examine the transaction to assess the motivations that would prompt a reasonable seller and buyer to enter into it.  If the seller's purpose is to raise money for the general use of a business enterprise or to finance substantial investments and the buyer is interested primarily in the profit the note is expected to generate, the instrument is likely to be a “security.”  If the note is exchanged to facilitate the purchase and sale of a minor asset or consumer 

good, to correct for the seller's cash- flow difficulties, or to advance some other commercial or consumer purpose, on the other hand, the note is less sensibly described as a “security.”  Second, we examine the “plan of distribution” of the instrument . . . to determine whether it is an instrument in which there is “common trading for speculation or investment[.]”  Third, we examine the reasonable expectations of the investing public:  The Court will consider instruments to be “securities” on the basis of such public expectations, even where an economic analysis of the circumstances of the particular transaction might suggest that the instruments are not “securities” as used in that transaction[.] Finally, we examine whether some factor such as the existence of another regulatory scheme significantly reduces the risk of the instrument, thereby rendering application of the Securities Acts unnecessary. 

Reves v. Ernst & Young, 494 U.S. 56, 66-67 (1990) (citations omitted), reh’g denied, 494 U.S. 1092 (1990). 

The contract bears no resemblance to a security as described in Reves.  It is not expected to generate profit; as the emphasized language in Finding 3 proves, the contract does not require payment.  There is no plan of distribution, no expectation of the investing public, and no regulatory scheme regarding the contract.  

Further, in Reves, the United States Supreme Court expressly endorsed a list of items that are not securities, including:  “a note which simply formalizes an open-account debt incurred in the ordinary course of business.”  Reves, 494 U.S. at 65.  No better description of the contract could be found.  

The only thing the contract has in common with an “evidence of indebtedness” under section 409.401(o), RSMo Supp. 1999, is the name.  We conclude that the contract is not a security under section 144.617.1(3).  The goods were not transferred to the Company solely in exchange for its securities.  Therefore, the goods are not excluded from use tax.  

Summary


We conclude that the Company is liable for use tax as assessed, and for interest under section 144.720.


SO ORDERED on March 28, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�The Company also makes this argument as to entries in its general ledger, but those entries are not in evidence.  The record shows only that the Company recorded the transactions as not taxable.  (Ex. A; Interrog. 4.) 
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