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State of Missouri

DIRECTOR OF DEPARTMENT OF
)
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)




)


vs.

)

No. 01-0117 PO




)

JOHN E. “IAN” MARTIN,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On January 30, 2001, the Director of Public Safety (Director) filed a complaint seeking to discipline the peace officer certificate of John E. “Ian” Martin for repeated contacts with a child contrary to the parent’s demand.  On July 25-26, 2001, we convened a hearing on the complaint.  Assistant Attorneys General Da-Niel Cunningham and Timothy Anderson represented the Director.  Richard D. Crites represented Martin.  We admit into the record all the offers of proof that Martin made at the hearing.  We admit into evidence the portions of the depositions that Martin identified in his Designations of Deposition Testimony filed on August 9, 2001.  Martin filed the last written argument on November 28, 2001.  

Findings of Fact

1. Martin holds current and active peace officer Certificate No. ###-##-####.  

2. In May 1996, Martin met Donna Rice (Rice) at a meeting of the Boy Scout troop of which Martin was a leader.  In the fall of 1996 or early 1997, Martin met Aaron Rice (Aaron), younger son of Rice.  In February 1997, Aaron joined the troop.  

3. Martin identified with Aaron.  Both had troubled childhoods and found support in scouting.  Martin developed paternal feelings toward Aaron.  They went camping, shopping, dining, and to other activities together.  Martin had permission to pick up Aaron from school for appointments and emergencies, and Aaron spent many nights at Martin’s house.  Martin spent holidays with Aaron, Rice, and with Rice’s family of origin.  

4. Rice valued their mentoring relationship.  In November 1998, Martin, Aaron, and Rice planned a vacation for Martin and Aaron to Connecticut.  Then in March 1999, Rice instructed Martin not to see Aaron anymore.
  

5. Between March and September 1999, Martin drove by the Rices’ house several times, went to Aaron’s school, telephoned Aaron, and sent him instant messages by computer.  Aaron hid when Martin was on his street.  Aaron blocked computer messages from Martin, but when Aaron omitted the block in re-installing his computer’s operating system, Martin resumed sending messages to him.  

6. On Sunday, March 21, 1999, the Rices were packing for a move to a new house.  Aaron didn’t want to move and considered running away.  Martin told Aaron by telephone that if Aaron felt like running away, they could meet at the McDonald’s by the Wal-Mart.  Aaron took this as an invitation to run away and was frightened.  He refused to go on the vacation, which was scheduled to begin that Friday.  

7. The next day, Martin went to Aaron’s school and offered to take him out, but Aaron refused.  Soon after the move, Martin went to Aaron’s new school and waited for him by his bus.  When Aaron saw Martin, he went back into the school and called Rice to pick him up.  

8. In an attempt to ease the severance of their relationship, Rice tried to set ground rules for contact between Aaron and Martin, and allowed Aaron to attend scouting events where Martin might be, but Martin did not adhere to those rules.  In April 1999, Rice permitted Aaron to attend a scouting event called the Mountain Man Rendezvous, which she knew Martin was attending.  In late April or early May 1999, Donna Rice permitted Aaron to attend a scouting event at Big Piney campground.  When Rice picked Aaron up from a friend’s house after the event, Martin was there.  Rice again instructed Martin not to contact Aaron.

9. In late June 1999, a friend of the Rices was taking Aaron home from a scout troop meeting.  Martin approached the car and demanded to speak with Aaron.  The friend said that Aaron did not want to talk with Martin.  Martin asked to hear Aaron say so.  Aaron said he wanted no contact with Martin ever again, but Martin persisted.  

10. In early July 1999, Aaron attended the H. Roe Bartle Boy Scout camp.  Rice told Martin to have no contact with Aaron on the trip.  Martin agreed, but repeatedly tried to be around Aaron.  Aaron resigned from scouting soon after.  

11. At the end of July 1999, Rice and her two sons met with Martin and his wife and stepson at a shopping mall.  Martin wanted to give Aaron a birthday present and did so.  Rice again told Martin to have no contact with Aaron outside her ground rules.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.2.
  The Director has the burden of proving that Martin committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Director cites section 590.135.2(6), which allows discipline for:

Gross misconduct indicating inability to function as a peace officer[.]  

Martin argues that we cannot apply section 590.135 because it was repealed effective July 2, 2001.  H.R. 80, 91st Gen. Assem., 1st Reg. Sess. (2001 Mo. Laws 299, 330-31).  The Director argues that this action is unaffected by that repeal.  The Director cites the savings provisions at section 1.170, which provides:

The repeal of any statutory provision does not affect any act done or right accrued or established in any proceeding, suit or prosecution had or commenced in any civil case previous to the time when the repeal takes effect; but every such act, right and proceeding remains as valid and effectual as if the provisions so repealed had remained in force.

(emphasis added) and section 1.180, which provides:

No action or plea pending at the time any statutory provisions are repealed shall be affected by the repeal; but the same shall proceed, in all respects, as if the statutory provisions had not been repealed, except that all proceedings had after the repeal becomes effective are governed by procedural rules and laws then in effect, insofar as they are applicable.

(Emphasis added.)  

We agree with the Director that those provisions apply the statute in effect when the events occurred to this action.  Case law supports that conclusion.  In Osage Outdoor Advertising, Inc. v. Missouri Hwy. & Transp. Comm'n, 680 S.W.2d 162, 164 (Mo. App., W.D. 1984), the court reviewed the removal, without compensation, of an illegal billboard.  The statute making the billboard illegal had been repealed before the removal.  However, section 1.170 provided that the statute remained applicable to violations occurring while it was in effect.  Therefore, we apply section 590.135.

The terms in section 590.135.2(6) have the following meanings.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Id. at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


The record shows that Martin suffered mentally and physically from the sudden breakup of the family-like unit.  Martin made repeated contacts with Aaron Rice from late March to early September 1999 despite the repeated instructions of Rice and Aaron himself to cease those contacts.  Martin argues that his motivation was Aaron’s well-being.  Further, Aaron acquiesced in those contacts, and Aaron or another person sometimes initiated those contacts.    

However, Martin knew that his conduct was contrary to Rice’s instructions, and simply ignoring Rice’s instructions does not show true concern for Aaron.  Martin’s conduct shows a 

disregard for the rights of a parent and child to decide with whom her child will or will not associate, a right that a law enforcement officer, of all persons, must respect.  Because he did not want to let go of the good relationship that he had developed with Aaron, Martin simply ignored those boundaries.  For example, in Martin’s testimony, he refers to Rice needing to “work things out” with him, as if he had some rights to visitation with Aaron.  He had none, regardless of how much the three of them had acted like a traditional family unit before March 21, 1999.  

We emphasize that we base our conclusion not only on the Rice family’s reaction to Martin’s conduct, but also on what any parent or child would regard as unreasonably intrusive.  Martin’s interest in Aaron’s well-being does not justify his intrusion into the Rice family over the express wishes of both parent and child.  We conclude that Martin’s certificate is subject to discipline for gross misconduct indicating an inability to function as a peace officer.  

Summary


Martin’s certificate is subject to discipline under section 590.135.2(6).  


SO ORDERED on January 16, 2002.



________________________________



WILLARD C. REINE



Commissioner

�No misconduct by Martin is alleged as the reason for that sudden break.  The record does not make clear what the motivation for it was.      





�Statutory references are to the 2000 Revised Statutes of Missouri.  
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